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1938 Present: Poyser and Koch J J. 

M O O S A J E E et al. v. PEIRIS . 

215—D.C. Colombo, 5,118. 

Insolvency—Insolvent about to leave the Island—Arrest under certificate in 
form R—Payment of debt to secure release—Right of other creditors to 
share in payment—Ordinance No. 7 of 1853, s. 152. 
Where a person, adjudged insolvent, was about to leave the Island 

and was arrested under a certificate in the form R obtained by a proved 
creditor, and where the insolvent paid the debt in order to secure his 
release,— 

Held, that the money paid should be brought to the insolvency c:i?e 
for the benefit of all the creditors. 

The costs incurred in procuring the arrest and in recovering the money " 
will be a first charge on the said sum. 

March 3 1 , 1 9 3 8 . K O C H J.— 

The first respondent , John Yorke, w a s adjudicated an inso lvent o n 
Ju ly 1 9 , 1 9 3 7 , and on A u g u s t 2 4 , the second respondent w a s appointed 
provis ional assignee. T h e appel lants w h o are doing bus iness as forage 
merchants had on S e p t e m b e r 2 8 , inter alios, proved a c la im of Rs. 6 2 8 . 5 0 
against the insolvent . Learn ing that the inso lvent w a s m a k i n g arrange
m e n t s to l eave for India, the appel lants , through their proctor, Mr. Wi l son , 
applied for and obtained on October 2 5 , 1 9 3 7 , an order w i t h d r a w i n g 
further protect ion to the insolvent . H e also obta ined on the s a m e day 
an order a l lowing a certificate in the form " R " to i ssue to the appel lants . 
O n this certificate, a wr i t of e x e c u t i o n against the b o d y of the i n s o l v e n t 
w a s obtained and on the same day the inso lvent -was arrested b y the Fisca l 
at the Jetty . The Fiscal i m m e d i a t e l y r e m o v e d the inso lvent in a car. 
T h e insolvent's w i f e accompanied h im. On the w a y the Fiscal w a s to ld 
that t h e - c l a i m Would be paid if the party w a s t a k e n back to t h e w h a r f 
premises . T h e Fiscal took the party back to t h e wharf and t h e s u m of 
Rs. 6 2 8 . 5 0 w a s there paid by the insolvent 's w,ife w h o took the m o n e y 
out of a box-and handed the s a m e to t h e Fiscal . A rece ipt w a s i m m e d i a t e l y 
m a d e out for this p a y m e n t by the Fiscal and h a n d e d to the insolvent 's w i f e 
and the insolvent d ischarged from arrest.' The receipt , h o w e v e r , purported 
to state that the m o n e y w a s rece ived from the insolvent . 

-The appel lants contend that they are ent i t l ed to the ent ire ty of t h i s 
payment . T h e respondent objects and c la ims the s u m for the benefit of 
all the creditors. The learned District Judge , on the m e a g r e e v i d e n c e 
led, s e e m e d to think that the m o n e y paid w a s the m o n e y of t h e inso lvent , 
but neverthe less , m a d e order a l l owing the appel lants a further opportun i ty 
of r e n e w i n g their application on or before February 1 , 1 9 3 8 , if t h e y w e r e 
in a posit ion to prove more specifically that the amount paid w a s not t h e 

1 . P P E A L from an order of the District Judge of Colombo.' 

E. F. N. Gratiaen, for creditors, appel lants . 

C. X. Martyn, for assignee, respondent . 
Cur. adv. vuli. 

39/38 



520 KOCH J.—Moosajee v. Peiris. 

m o n e y of the insolvent. He further directed that if no such application 
w a s made, the assignee w o u l d be ent i t led to deal w i th this money as 
be longing to all the creditors. It has transpired that no such application 
has been made, and therefore, the effect of the learned District Judge's 
order n o w is in favour-of all the creditors. The reason for this reservation 
in the order is apparently due to the fact that Counsel for the ass ignee 
admitted that the appel lants wou ld be entit led to be paid the amount if it 
could be proved that the amount was paid not by the insolvent but by 
anybody e l se on his behalf. 

In the first place, I do not think that an assignee, w h o is a lways under 
the control of the Court wh i l e insolvency proceedings last, can do what 
h e pleases and be permit ted to take up a position detrimental to the 
interests of the creditors he represents—section 78 of Ordinance No. 7 of 
1853. His admiss ion cannot therefore be v i e w e d seriously. The learned 
Judge himself s eems to think that the ass ignee has gone too far in making 
this admission and I am incl ined to agree w i t h him. 

In the second place, I do not th ink that it matters material ly whether 
the m o n e y paid w as that of the insolvent or of anyone else . It w a s m o n e y 
paid to discharge a proved debt of the insolvent w h o w a s under arrest in 
the insolvency proceedings and, in m y opinion, that m o n e y should be 
brought to the credit of the insolvency case for the benefit of all the 
creditors. 

Learned Counsel for the appel lants has candidly admitted that it is 
imposs ible to prove that the m o n e y w a s actually that of the insolvent's 

. wife, a l though there is the fact that she opened a box and drew the m o n e y 
out of that box. H e argues that his client's v ig i lance in obtaining the 
arrest should be rewarded as it w a s so le ly o w i n g to that v ig i lance that 
the m o n e y w a s recovered. H e cited a case reported in Ramanathan's 
Reports (1863—1868), at page 124, namely , Findlay v. Miller, where , 
under the old practice obtaining before the Civil Procedure Code came 
into operation, it w a s he ld that concurrence cannot be c laimed by other 
creditors to proceds of execut ion against the person of the debtor. This 
dec is ion cannot, in m y opinion, be ex tended to apply to the arrest of an 
inso lvent effected under a prescribed procedure in insolvency proceedings 
w h i c h are regulated ent ire ly and exhaus t ive ly by a special Ordinance of 
l engthy proportions, namely , Ordinance No. 7 of 1853. 

In the case cited, the other creditors w e r e not parties to the case under 
the decree of wh ich the debtor' w a s arrested ; w h i l e in these proceedings, 
t h e ass ignee and p r o v e d creditors are obvious ly parties and have a direct 
interest in the deve lopments w h i c h occur in the course of the insolvency 

^proceedings and w h i c h are in addition of an in rem character. 
Mr. Gratiaen also cited the case of Mutturamen Chetty v. Suppramaniam 

PulleHere again the same differentiation applies. The plaintiff in 
th i s case obtained a warrant of arrest against the judgment-debtor . The 
debtor duly tendered the amount of the judgment-debt into Court and 
obtained a release. T h e plaintiff, thereupon, m o v e d under section 350 
of the Civil Procedure Code that this m o n e y should be carried to his 
separate account. This w a s a l lowed, but thereafter, a judgment-creditor 
i n a different case seized this m o n e y and contested the application of the 

1 12 N. L. R. 193. 
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arrest ing creditor to draw the m o n e y w h i c h was , as I h a v e just said, 
carried to the separate account of the applicant. It w a s held, and, I 
w o u l d respectful ly remark, r ight ly so, that the m o n e y hav ing b e e n 
ves t ed in the applicant at the t i m e of the appropriat ion order w a s not 
l iable to se izure at the hands of the c laimant, a judgment-credi tor in a 
different case. 

I fail to s ee h o w decisions, adverse to part ies to cases other than t h e 
case in w h i c h proceeds are recovered, w h o m a k e the ir c la im to concurrence 
by reason of a special sect ion, n a m e l y , sect ion 352, of the Civi l P r o c e d u r e 
Code, can be said to apply to part ies in the case itself, and part icularly so 
w h e n the case itself is of a special n a t u r e contro l l ed b y a procedure of 
its own . 

Mr. Grat iaen also argued that a l though under sect ion 109 of the Insol
v e n c y Ordinance a creditor b y prov ing his debt under t h e inso lvency is 
d e e m e d to h a v e e lected to take the benefit of the pet i t ion w i t h respect to 
the debt so proved and to h a v e re l inquished h i s o ther remedies , the effect 
of a later section, namely , sect ion 152, i s to w h i t t l e d o w n th i s d isabi l i ty 
by placing the proved creditor in the posi t ion of an act ive j u d g m e n t -
creditor. H e referred us to a passage on page 202 of Archbold on the Law 
and Practice in Bankruptcy (11th ed.) Which says that t h e effect of 
12 & 13 Vict. c. 106, s. 257—this sect ion corresponds - prec ise ly to 
our sect ion 152—" is an except ion to the genera l proposi t ion that a 
creditor by proving his debt abandons all other r e m e d i e s for i ts recovery ". 
There can be no doubt that the provis ions of sec t ion 152 do grant a r ight 
to any proved creditor to act independent ly of the ass ignee and o ther 
proved creditors and to obtain the arrest of an adjudicated inso lvent i n 
certain c ircumstances , but, in the absence of any special advantage 
conveyed by the t erms of this sect ion or of any other sect ion of t h e 
Ordinance w i t h respect to any benefit w h i c h h e m i g h t thereby der ive , 
such benefit must , in m y opinion, b e cons idered to be to the advantage of 
all the proved creditors, w h o , u n d e r the sect ion, are further regarded as 
judgment-creditors . 

T h e provis ions of this sect ion are s o m e w h a t e laborate and, if it w a s t h e 
intent ion of the l a w to conserve to a judgment-credi tor a benefit der ived 
through action on h i s part under the sec t ion to t h e e x c l u s i o n of t h e o ther 
judgment-credi tors referred to in th i s sect ion, the sect ion w o u l d h a v e 
proceeded to say so. 

It is pointed out that under t h e sect ion the r ight to proceed to e x e c u t i o n 
is g i v e n not only to the ass ignee but to any proved creditor, and that th i s 
concess ion w o u l d not h a v e been granted unless the intent ion w a s to 
reward the act ive creditor. I hardly th ink so, I fee l that the extension, 
of the right to proved creditors has b e e n m a d e in order to safeguard t h e m 
general ly against any apathy d i sp layed by t h e ass ignee. 

Mr. Martyn, on behalf of the ass ignee , referred us to Archbold p. 565. 
It is here set out that a proved creditor is en t i t l ed only to h i s proport ion 
of the nett produce of a bankrupt's estate , and that the o n l y instances of 
priority of debts k n o w n to the l a w of bankruptcy are cases of a landlord 
for rent, secured creditors, servants , c lerks, &c. It w i l l b e noted that t h i s 
learned authori ty does not m a k e t h e case of a v ig i lant creditor Who b y 
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hi s so le efforts has recovered monies an except ion to this rule. In our 
Ordinance, the sect ions deal ing w i t h the priority of debts are sections 95 
et seq. and here again, the case of a v igi lant creditor is not introduced. 

I a m not prepared to regard the p a y m e n t of the m o n e y b y the insolvent's 
wife—if it were her own—as a gift to the insolvent which , under section 
70, w o u l d vest in the assignee. I fee l h o w e v e r that the underly ing 
pr inc iple of that section is to catch up any asset wh ich m a y come into 
ex i s tence whereby the insolvent has been benefited and that such asset 
m u s t be regarded as obtained for the advantage of all the creditors. 

I wou ld therefore dismiss the appeal. In the circumstances, there wi l l 
be no costs of appeal. The learned District Judge has made no order as 
to the costs of the inquiry in the Court below. This wi l l stand. I, 
further direct "that all costs incurred by the appellants in procuring the 
arrest of the insolvent and in recovering the sum of Rs. 628.50 be a first 
charge on the said sum. 

POYSER J.—I agree. 

Appeal dismissed. 


