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Landlord'* liability to pay damages.

A landlord is not entitled to take possession of the rentod prem ises unless tlio 
tenant lias vacated them or surrendered possession o f them . The fact, th a t the 
tenant agreed to  q u it the. premises is not material if  the landlord knows th a t . in 
spite o f the agreem ent, the. tenant intends to rem ain in occupation o f the 
premises.

Wrongful dispossession of the tenant hy the landlord constitu tes an in ju r ia  
involving e o n ta n ir / ia .

.A .E E E A L  from  a jud gm ent o f  tlie  D istrict C ourt, M atara.

S i r  L a l i la  R a ja p a k n e , Q .C ., w ith  T . B . D i-w n ta if t t l .e ,  for th e  p la in tiff  
appellant.

-V. E . W e e r a su r ia , Q .C ., w ith  M  L . S .  J a y a * e l:e ra , for th e  1st d efen dan t  
respondent.

M . L . S . J a y a a e le m ,  for the 2nd d efen d an t resp o n d en t.

C u r . n tlv . rid /.
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M ay 10, 1956. Sa x s o m , J .—

T h e  p la in tiff iix this action  w as carrying on  th e  business o f a F orw arding  
A g en t a t  prem ises N os. 1011 and  1012, K ad ev id iya , M atara. H e  w as a 
te n a n t  o f  those premises, first under one W ickrem esinghe and la ter under  
•the second  defendant. H e  h ad  a d m itted ly  been p aying  ren t to  th e  
seco n d  defendant, and it  is not- in  d isp u te  th a t ho w as in occup ation  o f  
th e  prem ises on 31st March, 1951. T h e first defendant is  a  B u d d h is t  
p riest and th e  Principal o f  a  P ir iven a  w hich  stands on th e  ad jo in in g  
p rem ises. T he second d efendant, as one o f  th e  ch ief D ayakayas o f  th e  
P ir iv en a , purchased N os. 1011 and 101 2 in  tru st for the P irivena in A u g u st  
1949. T he plaintiff, had also been  resid in g  in  th e  prem ises in  q uestion  
b u t lie  ceased to reside there from  early  March, 1951. H e claim ed th a t  
h e continued  in occupation o f  (lie  prem ises for th e  purposes o f  his b usin ess.

T h is  action  was filed in January , 1952 aga in st both defendants on five  
cau ses o f act ion. On the first cause o f  act ion, th ep la in tiff  com plained th a t  
on  or ab o u t 1st April, 1951, w hile h e w as still a tenant and in  o ccu p ation  
o f  th e  prem ises, the defendants en tered  th e  prem ises and u n law fu lly  
d ispossessed  him . H o estim ated  h is  dam ages at R s. 2,400 on th is  cau se  
o f  actio n . On the second cause o f  action , he com plained th a t th e  
d efen d an ts after such entry rem oved  and  converted  to their u se m o to r  
accessories and spare parts belonging to  him  worth R s. 5,000 ; he cla im ed  
th is  sum  and a further sum o f  R s. 1,000 as consequentia l dam ages. On 
th e  th ird  cause o f  action, lie com plained  that the defendants con verted  to  
th e ir  ow n use th e  engine and other va lu ab le parts o f  a lorry N o . CE 5 7 6  
b elon gin g  to  him , which was in  th e  said  prem ises ; on this cause o f  a ctio n  
h e cla im ed  the return o f  the lorry or it s  va lue, R s. 15,000, and dam ages a t  
th e  ra te  o f  R s. 500 per m ensem  from  1st A pril, 1951. It is not n ecessa ry  
to  refer to  th e  other tw o causes o f  action  because th e  m atters arising  
u n d er them  wore adjusted at th e  b eginn ing  o f  th e  trial.

T h e  defendants fded separate answ ers, but their com m on d efen ce w as  
th a t  th e y  took  possession o f  th e  prem ises on  b eh a lf o f the P ir iv en a  on  
1st A pril, 1951, on the exp iration  o f  th e  p la in tiff’s  tenancy and a fter  th e  
p la in tiff  had  vacated these prem ises. T h ey  further stated  in  th e ir  
an sw ers th a t when the p la in tiff v a ca ted  th e  prem ises he fa iled  to  rem ove  
lo rry  N o . CE 576, although h e w as requ ested  to  do so ; and th e y  d en ied  
th a t  a n y  dam ages were p ayable b y  th em . T he first defendant cla im ed  
in  recon vcn tion  a sum o f R s. 15,000 a s dam ages sustained b y  h im  b y  
reason  o f  th e  p lain tiff h av ing  in itia ted  a  fa lse  and  m alicious p rosecu tion  
a g a in st him  in  Case N o. 22995 o f  th e  M agistrate’s Court o f  M atara.

A fte r  trial, the learned D istr ic t  J u d g e  d ism issed  the p la in tiff’s  a c tio n  
sa v e  in  respect o f  a sum o f  R s. 6 7 -50 . T h is am ount had been b rou gh t  
in to  C ourt by  the defendants on th e  fifth  cause o f  action , and th e  p a rties  
h ad  agreed  that it  should be draw n o u t o f  Court by the p laintiff. T h e  
first d efen d an t’s claim in  recon vcn tion  w as also dism issed and th e  p la in tiff  
w a s ordered to  p ay the d efen dan ts h a lf  th e ir  costs. T he learned J u d g e  
to o k  th e  v iew  that th e  defen dan ts law fu lly  took  possession o f  th e  p re ­
m ises  on 1st April. 1951, on  th e  term in ation  o f  th e  p la in tiff’s  ten a n cy .
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H e  appears to  h a v e  ta k en  th e  v iew  th a t th e  p la in tiff h a d  a g reed  to  q u it  
th e  prem ises on  3 1 st  M arch, 1951. H e  d oes n o t, h ow ever , fin d  th a t  t h e  
p la in tiff  had  va ca ted  th e  prem ises or surrendered p o sse ss io n  o f  th em  
in  a n y  w ay to  th e  d efen d an ts.

On the evidence p laced  before him  I  do n o t see  h o w  th e  lea rn ed  J u d g e  
cou ld  h ave held  in  favou r o f  th e  defendants on th e  first c a u se  o f  a c tio n . 
I t  h as been  proved  th a t  o n  1st A pril, 1951, one W ijen a ik e , a  retired  
P ostm aster  w ho h ad  a lso  been  associated  w ith  th e  p la in t if f  in  b u sin ess  
previously , w en t to  th e  p rem ises to  h av e them  clean ed: H e  w a s  th ere  
t ill 1 p .m . su pervising  th e  clean ing, w hich  was n o t co m p le ted . H e  th e n  
locked  th e  doors o f  th e  b u ild ing  and  w ent hom e to  lu n ch , ta k in g  th e  door  
k ey s w ith  h im . A b o u t an  hour later, on receiving cer ta in  in fo rm a tio n , 
W ijenaike w en t near th o se  prem ises. H e  found th e  m a in  g a te  lo ck ed , 
although  he had  n o t locked  th a t  g a te  w hen he le f t  th e  p rem ise s  a t  I  p .m . 
H e  saw  several p riests on  th e  verandah  and tw o lorries b e lo n g in g  to  th e  
p la in tiff in  th e  garage. H e  w en t to  th e  P olice S ta tio n  a n d  com p la in ed  
to  th e  P o lice  a t  3 .1 5  p .m . T he p la in tiff had gone to  D e n iy a y a  th a t  da}'. 
On his return th a t n ig h t W ijenaike inform ed him  o f  w h a t  h a d  h ap p en ed , 
an d  both o f  them  w en t to  th e  H eadm an  o f  K ad ev id iya  a n d  t h e  p la in tif f  
com plained to  h im .

l\o w , i t  is  n o t d isp u ted  th a t  th e  second d efendant to o k  p o ssess io n  o f  
these prem ises on  1st A pril, 1951, through h is n ep hew  D h a rm a sen a  w h o  
w en t in to  occupation  on  th a t d ay . T he first d e fen d a n t a d m its  th a t  
possession  w as tak en  on h is ow n b eh a lf also. B o th  d efen d a n ts are  therefore  
jo in tly  liab le for th e  en try . A s I  sa id  earlier, th e y  so u g h t to  ju s t ify  th e ir  
a ction  in  go ing  in to  p ossession  on  th e  ground th a t  th e  p la in tif f  h ad  
earlier agreed to  q u it th e  prem ises on  1st A pril, 1951, b u t  su ch  a greem en t, 
even  i f  proved, does n o t  ju st ify  their action. T he lea rn ed  ju d g e  seem s  
to  have been g rea tly  influenced b y th e  v iew  he took  th a t  W ijen a ik e  h a d  
cleaned these prem ises on  b eh a lf o f  th e  p la in tiff for th e  b en efit  o f  th e  
defendants. I  th in k  th e  o p p osite  conclusion m ay  a s e a s ily  h a v e  b een  
drawn from  th e  fa c t  th a t  th e  defendants were a d m itte d ly  a n x io u s  to  
m ove in to  these prem ises for th e  purpose o f  ex te n d in g  t h e  P ir iv en a . 
W ith  great respect, I  am  unab le to  take the sam e v ie w  a s  th e  learned  
judge. Is i t  o f  no sign ifican ce th a t  there were tw o lorries b elo n g in g  to  th e  
p la in tiff stand ing in  th e  garage a t  th e  tim e the d efen d an ts to o k  p ossess ion , 
one o f  th ese lorries being fu lly  laden  w ith  v egetab les w h ich  w ere to  b e  
transported t o  C olom bo? Surely  th is  circum stance m u s t  h a v e  sa tisfied  
a n y  reasonable person th a t  th e  p la in tiff had n o t taken  th e  n ecessa ry  s te p s  
to  g iv e  up possession , and  had  no in ten tion  o f  doing so  o n  th a t  d a y . T h e  
k eys o f  th e  build ing w ere n o t surrendered cither, n o r  d o e s  a n y  req u est  
appear to  h a v e  been  m ade for th em . T he in vasion  se e m s t o  h a v e  b een  
w ell-tim ed  to  co incide w ith  W ijen aike’s tem porary a b sen ce  from  th e  
prem ises. I  w ould  therefore reverse th e  finding o f  th e  learn ed  ju d g e  
in  regard to  th e  first cause o f  th e  action  and h o ld  th a t  t h e  d e fen d a n ts  
unlaw fully d ispossessed  th e  p la in tiff o f  these prem ises.

A s to  th e  d am ages w h ich  th e  p la in tiff should be aw a rd ed  o n  th is  cau se  
o f  action , h e h as n o t p roved  th a t  he suffered sp ec ia l d a m a g es  U n d er
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cross-exam ination  on  th is  p o in t  h e  sta ted  that he was cla im ing R s . 2 ,4 0 0  
a s  d am ages for th e  d iscon tinu ance o f  h is business, on th e  b asis  o f  th e  
p rev io u s  year’s incom e from  h is  lorry  N o . CE 576 which did n o t p ly  o n  th e  
ro a d  after 1st April, 1951. H ere  th e  p la in tiff seem s to  have b een  m ix in g  
u p  liis  claim  on the first cause o f  a ction  w ith  h is claim on th e  th ird  cause  
o f  action , for th e  la tter d ea ls w ith  th e  loss he incurred b y  h a v in g  b een  
d ep riv ed  o f  th e  use o f  lorry N o . CE 576. A t the sam e tim e, th ere  is  n o  
d o u b t  th a t th e  p la in tiff h as suffered a  wrong because h e  w as illeg a lly  
d isp ossessed  o f  these prem ises b y  th e  defendants ; he is en titled  t o  som e  
d am ages on th a t account. T h e  w rongful dispossession o f  th e  p la in tiff  
b y  th e  defendants con stitu ted  an  in ju r ia  involving con tu m elia , for  I  am  
sa tis fied  th a t th e  d efendants w ell k new  th a t the p la in tiff in te n d ed  to  
rem ain  in  occupation  o f  th e se  prem ises, in  sp ite o f an alleged agreem en t  
to  q u it  b y  1st A pril, 1951. I  w ould  award the p la in tiff a  su m  o f  
R s . 1,000.

O n  th e  second cause o f  a ctio n  th e  p la in tiff claimed the v a lu e  o f  m o to r  
accessories and spare parts according to  am ounts which h e  said  w ere  
e n tered  in  h is account books. I t  w as suggested  to  him , for th e  d efen ce , 
t h a t  a ll accessories, spare p arts an d  account books had been  rem oved  
b y  h im  previously  to  other prem ises w here he has already resid ing . H e  
in s is te d , however, th a t  a ll h is  account books were still on th e  p rem ises  
in  d isp u te  on 1st April, 1951. I f  th a t  were so, it  is strange th a t  w h en  he. 
m a d e  h is com plaint to  th e  H eadm an  he m ade no reference w h a tev er  to  
th e s e  books. The learned ju d ge p o in ts  ou t in  his judgm ent th a t  in  th e  
M agistra te’s Court too  th e  p la in tiff  m ade no reference to  h is  b ook s o f  
a cc o u n t, and th e  first reference ever m ade to  them  was on 5th  J u n e , 1953, 
w h en  a  n otice w as sen t to  th e  defen dan ts to produce th e  b ooks a t  th e  
tr ia l o f  th is action.

A fter  a consideration o f  th e  ev idence I  find it  clearly p roved  th a t  th e  
d efen d a n ts  were alwaj-s w illing , from  th e tim e th ey  w ent in to  occu p a tio n  
o f  th e se  prem ises, to  allow  th e  p la in tiff to  rem ove all articles b elon g in g  to  
h im  o f  w hatever nature. T h e  H eadm an  m ade this qu ite p la in  in  h is  
ev id en ce , for he said  th a t w hen  h e sp oke to  the second d efen dan t’s nephew', 
D harm ascn a , and asked  th a t  th e  lorries be released, D liarm asena  w as  
q u ite  w illing th a t th ey  sh ou ld  b e rem oved. H e added th a t D h arm asen a  
w'as prejmred to  a llow  th e  p la in tiff  to  rem ove an y goods th a t w'ere in  
t h e  garage. A lthough th e  lorry  lad en  w ith  goods was rem oved , th e  o th er  
lo r r y  CE 576 was n ot. T h e H ead m an  sta ted  that he waited for so m eb o d y  
t o  co m e and  rem ove th a t  o th er  lorry  b u t nobody cam e for th a t  p u rp ose . 
T h e  p la in tiff  suggested  in  ev id en ce  th a t lorry CE 576 could n ot b e rem oved  
b eca u se  th e  tyres had  been  ta k en  o ff th e  wheels, but he d id  n o t c la im  to  
h a v e  seen  th a t h im s e lf ; h e w as speak ing  to  som e inform ation  w h ich  h is  
d r iv er  is  alleged to  h ave con veyed  to  him , but th a t driver h as n o t  b een  
ca lled  a s  a  w itness. H e la ter  added  th a t i t  was only on 4th  A pril, 1951, 
t h a t  h e  w as inform ed th a t  th e  ty re s  had  been rem oved, an d  th a t  u n til  
th e n  h e  had  n ot sen t a n y b o d y  to  rem ove that lorry. I t  seem s o b v io u s  
t h a t  th e  claim  m ade in  regard  to  th e  spare parts and accessories is  on  
a s  sh a k y  a foundation  as th e  claim  in  regard to the lorry CE 576.



M o h id een  v . R eg is tra r  o f  T r a d e  M ariks 535

T h e  le a rn ed  ju d g e  rejected  th e  cla im  on  th e  seco n d  an d  th ird  cau ses o f  
a c t io n  b eca u se  h e  w as n o t sa tisfied  th a t  th e  d e fen d a n ts  h ad  con verted  
e ith er  t h e  lo r ry  or  th e  spare p arts a n d  a ccesso r ies  to  th e ir  ow n use. I  
th in k  th e  p la in tif f  h a s  en tire ly  fa iled  to  p ro v e  th a t  th e  spare p arts an d  
a ccesso r ies  describ ed  in  th e  schedu le to  th e  p la in t  w ere on  th ese  prem ises, 
an d  i t  a lso  seem s to  m e  th at, fo r  reason s b e s t  k n o w n  to  h im self, th e  
p la in tif f  d e lib er a te ly  chose n o t to  rem ove lo rry  C E  576 , a lthou gh  h e  
had  e v e r y  o p p o r tu n ity  to  do so .

I n  th e  re su lt  th e  p la in tiff  h as fa iled  o n  th e  m a jo r  p art o f  h is c la im . 
T h is a c t io n  w as b rought to  recover  a  to ta l su m  o f  R s . 29,967 • 50  an d  
co n tin u in g  d am ages a t  R s. 500 a  m o n th . T h e  p la in tif f  has succeeded  
to  th e  e x te n t  o f  o n ly  a  sum  o f  R s. 1 ,000  an d  I  th ere fore  th in k  th a t  th e  
order o f  th e  learn ed  ju d ge as to  co sts  in  th e  low er C ourt should  stan d . I  
w o u ld  v a r y  th e  d ecree under ap p ea l an d  g iv e  ju d g m e n t for th e  p la in tiff  
in  th e  su m  o f  R s . 1 ,000 p lus R s. 67 "50, to ta ll in g  R s . 1 ,0 6 7 '5 0 , b u t th e  
p la in tif f  w ill p a y  th e  d efen dan ts h a lf  th e ir  co s ts  in  th e  D istric t Court-. 
E a c h  p a r ty  w ill bear h is ow n co sts  in  th is  C ourt.

P u l l e , J .— I  agree.
D ecree v a r ie d .


