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1937 Present: Soertsz J. and Fernando AJ. 

W I C K R E M A N A Y A K E v. J O H N A P P U H A M Y . 

166V-D. C. Galle, 30,775 

Concurrence—Partition action—Decree for sale—Fiscal's sale of undivided 
interests of plaintiff in execution—Subsequent sale under partition decree 
—Proceeds of sale seized by another judgment-creditor of plaintiff— 
Concurrence—Civil Procedure Code, s. 289. 

In a partition action a decree for sale was entered on May 26, 1933-
declaring plaintiffs interests to be certain undivided shares in the land. 

On March 28, 1934, a judgment-creditor of the plaintiff seized his 
undivided interests in the land and those interests were sold by the Fiscal 
on October 26, 1934, and purchased by the respondent to this appeal. 
On November 3, 1934; the sale under the decree took place and a certi­
ficate of sale was issued to the purchaser on December 11, 1934. The 
purchaser at the Fiscal's sale (the present respondent) obtained his 
Fiscal's transfer on August 6, 1935. 

On December 14, 1934, another judgment-creditor of the plaintiff, the 
present appellant, seized the money lying to the credit of the plaintiff in 
the partition action in satisfaction of his own debt under section 232 of 
the Civil Procedure Code. 

Held, that the respondent was entitled to the full proceeds of the sale 
and that the appellant was not entitled to concurrence. 

The retrospective effect of section 289 of the Civil Procedure Code is 
to vest the respondent—the purchaser at the Fiscal sale—with the legal 
title of the plaintiff to the fund into which his estate in the land had by 
that date been converted as from November 3, 1934. 

J u n e 16,1937. SOERTSZ J.— 

The quest ion that arises for dec is ion on this appeal is not free from 
difficulty, but a-fter careful considerat ion I h a v e c o m e to the conclusion 
that the appeal fails. The facts are as fo l lows : One Kal id c la iming t e b e 
ent i t led to an undiv ided 65/120th of a land cal led Warawat ta sought to 
partit ion it among himsel f and n ine others. D e c r e e for sale w a s entered 
on M a y 29, 1933. It declared the plaintiff's interests to be 305/960th of 
the land. On March 28, 1934, a judgment-credi tor of the plaintiff se ized 
h i s undiv ided interests in this land and those interests w e r e sold b y t h e 
Fiscal on October 26, 1934, and w e r e purchased b y the pet i t ioner w h o is 
the respondent to this appeal. Eight days later, that is 'on N o v e m b e r 3, 
1934, the sale under the decree in this case took place and a certificate of 
sale w a s i ssued to the purchaser on D e c e m b e r 11, 1934. T h e purchaser 
at the Fiscal's sale obtained his Fiscal's transfer on A u g u s t 6, 1935. 
B e t w e e n t h e date of the certificate of sale and that of the Fiscal 's 
transfer—to be precise, on D e c e m b e r 14, 1935—another judgment-credi tor 
of the plaintiff, namely , the present appel lant , act ing under sect ion 232 
of the Civil Procedure Code requested the District Judge to ho ld a sufficient 
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amount of m o n e y l y i n g to the credit of the plaintiff, to sat isfy h i s o w n 
judgment -debt . On February 4, 1936, t h e pet i t ioner o n t h e s t rength of 
h i s Fiscal's transfer sought to b e subst i tuted in p lace of t h e plaintiff, and 
h e asked that h e be a l lowed to draw t h e s u m of Rs. 507.98 w h i c h w a s the 
a m o u n t the original plaintiff b e c a m e ent i t l ed to in l i eu of h i s interests , 
a f t e r a pro rata and other costs had b e e n paid. T h e appel lant opposed 
th i s appl icat ion, but after inquiry t h e trial J u d g e a l l o w e d it. F o r t h e 
appel lant it is contended that the appl icat ion shou ld h a v e b e e n refused, 
f irst ly, because the case is no longer pending , secondly , because the interes ts 
purchased by the pet i t ioner w e r e the plaintiff's u n d i v i d e d shares , and that 
t h e certificate of sa l e h a v i n g w i p e d out those interests , t h e Fiscal 's 
transfer w h i c h w a s i s s u e d after the certificate of -sale c o n v e y e d n o t h i n g 
and that c o n s e q u e n t l y the pet i t ioner h a d n o r ight u p o n w h i c h to found 
h i s appl icat ion for subst i tut ion. 

In regard to the first content ion in t h e c i rcumstances of this case the 
act ion m u s t b e cons idered to b e p e n d i n g so l ong as t h e a m o u n t s d u e to t h e 
different part ies are l y i n g in depos i t to t h e credit of th i s case. In Salt v. 
Cooper1, Jesse l M.R. said that a cause is s t i l l p e n d i n g a l t h o u g h final 
j u d g m e n t has b e e n g i v e n so l ong as that j u d g m e n t has not b e e n satisfied. 

In regard to t h e second object ion, it i s t rue that the certif icate of sa l e 
w i p e d out the plaintiff's interes ts in t h e land b y g i v i n g t h e purchaser 
n a m e d there in an absolute t i t le to all those interests , but in p lace of 
t h e s e interests , t h e plaintiff^obtained cer ta in other interests , n a m e l y , t h e 
r ight to h i s share of the purchase pr ice subjec t to p a y m e n t of costs . T h e 

q u e s t i o n is w h e t h e r the pet i t ioner can be sa id to h a v e acquired those 
interes ts on the Fiscal ' s transfer w h i c h c o n v e y e d to h i m all those u n d i v i d e d 
304/960 parts of t h e soi l and trees and bu i ld ings o n t h e l a n d c a l l e d lots 
N o s . 7 and 8 of W a r a w a t t a . T h e r e is n o prov is ion in t h e part i t ion 
Ordinance dea l ing w i t h th i s quest ion, but perhaps t h e so lu t ion of it i s to 
b e found in sect ion 289 of the Civi l P r o c e d u r e Code w h i c h prov ides inter 
alia that if the Fiscal 's sa le " is confirmed b y the Court and the c o n v e y a n c e 
is e x e c u t e d in pursuance of the sale , the grantee in c o n v e y a n c e is deemed 
to have been vested with the legal estate from the time of the sale ". I n th i s 
ins tance , the sa l e w a s confirmed and t h e c o n v e y a n c e w a s e x e c u t e d i n 
p u r s u a n c e of the sale and in c o n s e q u e n c e t h e grantee m u s t b e deemed t o 
h a v e b e e n v e s t e d w i t h the l ega l e s ta te f rom t h e d a t e of sale, N o v e m b e r 3, 
1934. In o ther words , the pos i t ion created b y t h e operat ion of th i s part 
of sec t ion 289 of the Civi l P r o c e d u r e Code is that o n N o v e m b e r 3, 1934, 
t h e pet i t ioner-respondent m u s t b e d e e m e d to h a v e b e e n ent i t l ed to t h e 
u n d i v i d e d shares a l lo t ted in t h e decree of M a y 29, 1933, to t h e plaintiff. 
I say to t h e " und iv ided s h a r e s " b e c a u s e it has n o w b e e n def ini te ly 
s e t t l e d b y the full B e n c h in Pieris v. Pieristhat desp i te a d e c r e e for sa l e 
t h e land cont inues to b e h e l d i n u n d i v i d e d shares unt i l the i s sue of t h e 
certif icate of sale . Mr. Amarasekera , h o w e v e r , u r g e d that those und iv ided 
interes ts h a d ceased to ex i s t at t h e date of t h e Fiscal 's transfer for t h e 
cert i f icate of sa le had b e e n g i v e n earl ier. That is s o ; but certa in other 
r ights h a d c o m e in to b e i n g and b y operat ion of s ec t ion 289 t h e g r a n t e e 
o n the Fiscal 's transfer m u s t b e d e e m e d to h a v e b e e n v e s t e d w i t h the 
l ega l e s ta te in those r ights from t h e date of h i s sale . F o r if i t 
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Appeal dismissed. 

had .been possible to confirm the sale and issue the transfer on the date of 
the sale itself the grantee w o u l d have been entit led there and then to 
h a v e himself subst i tuted in place of the party whose interests h e had 
purchased. In that event , the grantee w o u l d clearly h a v e been entit led, 
subject to any superior or concurrent claim, to draw any s u m due to the 
original party. There does not appear to me to be any good reason for 
re legat ing a purchaser to a w o r s e posit ion because of. a de lay wh ich the 
procedure t h e Court has to fo l low has occasioned. Actus curiae neminem 
gravabit. I n m y opinion, therefore, the petit ioner w a s ent i t led to be 
subst i tuted in place of the plaintiff. 

The on ly other quest ion is w h e t h e r that means that the petit ioner is 
ent i t led to draw the w h o l e s u m of Rs. 507.98 regardless of the seizure by 
the appel lant of a s u m sufficient to cover his claim. That question, I 
think, m u s t be answered against the appellant. The date of the sale is 
N o v e m b e r 3, 1934. The date of the appel lants se izure is December 14, 
1934. But the retrospect ive effect of sect ion 289 of the Civil Procedure 
Code w a s to ves t the pet i t ioner w i t h the legal t i t le of the plaintiff, that is 
to the fund into w h i c h h i s estate in the land had, by' that date, been 
converted, as from N o v e m b e r 3, 1934. But , curiously, by operation 
again of sect ion 289, the plaintiff had not been divested of that right and 
t i t le til l the sale to pet i t ioner w a s confirmed and the transfer executed on 
A u g u s t 6, 1935. This ant inomy in sect ion 289 can b e reconciled only 
on the hypothes i s that a l though the seizure o n December 14, 1934, w a s 
good against the plaintiff inasmuch as h e had not been divested of his 
r ight and t i t le as matters stood on that date, it w a s only potential ly good. 
It w o u l d h a v e prevai led in the event of the sale to the pet i t ioner not 
be ing confirmed, but it w a s l iable to b.e frustrated if, as it happened in 
this case, the sale w a s confirmed and a transfer executed , and in conse­
quence right and t i t le c a m e to be conferred on h i m as from N o v e m b e r 3 , 
1934. 

I, therefore, hold that the appeal fails arid dismiss it w i t h costs. 

FERNANDO A.J.—I agree. 


