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194*. Present : Wood Benton C.J. and De Sampayo A.J. 

M O W D E E N ». T H E P R 0 P B I K T 0 R 8 OF THE 
KELLIE GROUP 

14&—C. li. Gampola, 1,601. 

Seizure of movables—Action in the Court- of Bequests under 8. 847 of ike 
Chil Procedure. Cods by judgment-creditor—Does an appeal lie 
against a finding of fact without the leave of the Court) • 

. In an action in tbe Court of Bequests, under section 247, that 
certain movable properties seized in execution are liable, to be 
seized and sold under the plaintiff's writ, there is no appeal against 
a finding of fact without the leave of the Court: 

"JpHK facte appear from the judgment. 

F. J. de Saram, for plaintiff, appellant. 

Bartholomeusz, for defendants, respondents. 
Cur. adv. wit. 

June 30, 1915. WOOD BENTON C.J.— 

When this case came up before me last week, counsel for-, the 
plaintiff-appellant, claimed that, as the action was one under seotion 
.'247 of the Civil Procedure Code, he was entitled, without leave, to 
argue the appeal on the facts as well as on the law, inasmuch as 
this Court had held in 118—C. B . Matara, 8,050, 1 that such an 
action as this is not a " demand " within the meaning of section 
12 of the Courts of Bequests Ordinance, 1895 (No. 12 of 1835). 
Mr, E . W. Jayewardene, as amious curias, called my attention to 
seotion 77 of the Courts Ordinance, as re-enacted by section 4 of 
Ordinance No. 12 of 1896, and pointed out that, if the argument 
of the plaintiff's counsel was sound, the Court of Bequests would 
have no jurisdiction to entertain actions under seotion 24? at all. 
Counsel, for the defendants adopted that point as his own, and 1 
thought it desirable to put the ease down for argument before two 
Judgss. 

1 S. C. Mhis., June 11, 1M3. 
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• S . C. M i n . , J m e U-. 102a. 

W ? have n o w had the advantage of hearing counsel ha both- 1 8 1 5 . 
siii«g the question. 1 cannot believe tb.it the Legislature woow 
intent, i to exclude actions under section 247 fioni ttv> jurisdiction RENTON O.J. 

o f Cot $ of Beque»*« anA there is nothing in *bi word " dcnj&.nd* " Mohideen 
itself * siioh compeh as to hold that it has dto.ie so in fact. »The' «• 
cureua nute is enti. iy sgninst T«*y such jnterpre-ubion of tiio law? 0/ih«KeUie 

l a m j ?»|.jiaon th« present appeal cannot be argued on the f acts. Group 
It m i s t ba s e c / for argument before me on the ln\f. 

D B ^ JdPAVy — 

Tbi. is a n eetion under section 247 of the Civil Procedure Code 
by th> exeojt&tan creditor against the claimant, for the purpose of 
having i t declared that certain mov ible property seized in execution, 
belong* pa the execution debtor and is liable to be seized and sold 
under the plaintiff's writ. The question has arisen whether in the 
a b s e n t of leave of Court an appeal lies from the hudings of fact. 
Section 13,̂ 6"uh-secHon (I ) , <& the Ordinance No. 12 of 1895 enacts 
that in such circumstances there shall be no appeal " in any action 
for debt, damage, or demand. " In 118—C. B . Matara, 8,050,' 
which came before me sitting alone, I held that the provision did 
not apply to a claim under section 247 of the Civil Procedure Code 
for declaration of title to movable property, and' over-ruled an 
objection to the appeal in that case. B y reason of the fact that 
section 4 of the Ordinance No. 12 of 1895 is omitted in the print of 
the Ordinance in the 1907 edition of the Ordinances, and is instead 
embodied in the Courts Ordinance as section 77, I failed to notice 
that section, and to consider the effect of it on the construction of 
section 13, sub-section ( i ) . There, toe, the expression: " action for 
dabt. damage, or demand ." occurs, and if the word " demand " 
there be not held to include a declaration of title to movable 
property^ there would bê  no provision whatever conferring juris­
diction o n the Court of Bequests in such cases. I t cannot reasonably 
be assumed that that was the intention of the Legislature, though 
I confess the language of the Enactment is unhappy. The uniform 
practice of the Courts, which in this connection affords a good rule 
o f interpretation, Has been to allow actions in the Court of Bequests 
for declaration of title to movable property as' coming under the 
head of " demand. " That being so, the same meaning must be 
attached fb the word " demand " i n section 13. sub-section of 
the 'Ordinance. . Having re-considered the point in this ease, I think 
my ruling in the Matam case above referred to is erroneous, and I 
agree that the appeal, so far as the fact* are concerned, cannot be 
entertained. 


