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Present: D e S a m p a y o A . J . 

S E N D I R I G A P I T I Y A v. D E M A L A M A N E . 

428—C. R. Kurunegala, 21,376. 

Promissory note—Option to pay money or transfer lands—Collateral 
security—Promise to pay—" Borrow." 

The following document was held not t o be a promissory note :— 
I , W , in a pecuniary need, have borrowed and received the 

sum of R s . 150 from K, and promised to pay interest at 12$ cents 
for R s . 10 per mensem on demand unto the said creditor 

on the said sum. 
That further, in default of payment as such, it is hereby 

sincerely promised . . . . . . to sell and transfer all the shares of 
lands belonging to me unto the said creditor only for the 
estimated value. 

Signed on two stamps (10 cents) . 

TH I S w a s an act ion t o recover a s u m of R s . 150 and interest 
o n t h e d o c u m e n t se t o u t in t h e headnote . T h e learned 

Commiss ioner of R e q u e s t s (G. W . W o o d h o u s e , E s q . ) he ld that t h e 
d o c u m e n t was inval id as a promissory note and d i smissed plaintiff's 
ac t ion . H e appealed . • 
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i (1836) 4 A. d E. 786. 2 (1846) 9 Q. B. 312. 

Balasingham, for t h e plaintiff, appe l lant .—After t h e plaintiff h a d 
obta ined j u d g m e n t aga ins t t h e executor , de son tort o f t h e d e c e a s e d 
m a k e r of t h e d o c u m e n t s u e d u p o n , another person w h o c l a i m s t o be 
a n heir of t h e d e c e a s e d m o v e d t h a t t h e decree entered b e v a c a t e d . 
T h e order of t h e J u d g e v a c a t i n g t h e decree and se t t ing t h e case 
for trial o n t h e mer i t s i s wrong . [ V . Gren ier .—There i s n o appea l 
aga inst t h a t order. Th i s i s a c a s e for t h e recovery of m o n e y , and 
o n l y p o i n t s s e t o u t in t h e appeal pe t i t ion cou ld be considered i n 
a p p e a l . ] Objec t ion w a s t a k e n t o t h e v a c a t i n g of t h e decree a t t h e 
proper t i m e , b u t t h e C o m m i s s i o n e r over-ruled t h e object ion . 

T h e C o m m i s s i o n e r w a s wrong i n holding t h a t t h e d o c u m e n t s u e d 
u p o n w a s n o t a promissory n o t e . There is a n " uncondi t ional pro
m i s e t o p a y a s u m certa in i n m o n e y . " [ D e S a m p a y o A . J . — T h e r e 
i s n o promise to p a y t h e principal . T h e d o c u m e n t appears to b e 
on ly a r e c e i p t . ] T h e word " borrow " clearly s h o w s t h a t t h e m o n e y 
h a s to b e repaid. T h e d o c u m e n t is in S inha le se , and w e shou ld 
find o u t t h e i n t e n t i o n of t h e part i e s . I f t h e d o c u m e n t w a s m e r e l y 
in tended t o b e a rece ipt , t h e words u s e d wou ld h a v e b e e n " h a v e 
rece ived B s . 1 5 0 , " and n o t " borrowed and rece ived R s . 1 5 0 . " 

T h e first part of t h e d o c u m e n t satisf ies all t h e requ irements of 
t h e def ini t ion of a promissory n o t e . 

T h e addi t ion of t h e s e c o n d port ion does n o t v i t ia te t h e n o t e . 
Sub- sec t ion (3) of s ec t ion 8 3 of t h e B i l l s of E x c h a n g e A c t e n a c t s 
t h a t " a n o t e i s n o t inval id by reason o n l y t h a t i t conta ins a lso a 
p ledge of col lateral secur i ty w i t h authori ty t o se l l or d i spose there
o f ." T h e s e c o n d port ion is n o t h i n g m o r e t h a n a col lateral s ecur i ty . 
I t h a s b e e n h e l d t h a t a promissory n o t e is n o t t h e l e s s a n o t e be
c a u s e i t conta ins a recital t h a t t h e m a k e r h a s depos i t ed t i t l e d e e d s 
w i t h t h e p a y e e as a col lateral secur i ty , or a p l edge of col lateral 
securi ty w i t h p o w e r t o se l l . S e e Byles on Bills 13 (17th edition) 
ci t ing Wise v. Charlton,1 Fancourt v. Thorne.2 [ D e S a m p a y o A . J . 
— T h e words u s e d i n t h e d o c u m e n t are n o t words u s e d for creat ing a 
m o r t g a g e . ] I t i s a paraphrase of t h e word " m o r t g a g e . " I n s t e a d 
of say ing " I m o r t g a g e , " t h e m a k e r s a y s " I g ive y o u t h e r ight t o 
se l l m y l a n d s in case I m a k e d e f a u l t . " [ D e S a m p a y o A . J . — T h e 
words ind ica te a n a l ternat ive ob l iga t ion—to pay m o n e y or t o sell 
l a n d . ] T h a t m a y b e sa id in a s ense of every mortgage . T h e 
mortgagor s a y s , in effect, " I promise t o p a y t h e s u m borrowed, or 
i n defaul t I author ize y o u t o se l l m y l a n d s . " 

T h e s e c o n d port ion of t h e d o c u m e n t m u s t b e treated as a surplus 
age , as t h e d o c u m e n t h a s n o t b e e n notarial ly e x e c u t e d . I t does n o t 
affect t h e va l id i ty of t h e first port ion. 

V. Grenier, for t h e s u b s t i t u t e d defendant , respondent , n o t ca l led 

u p o n . 
Cur adv. vult. 



( 4 8 0 ) 

i (1839) 4 Exch. 416. * H814) Rose 223. 

N o v e m b e r 28 , 1918. D E SAMPAYO A . J . — 

T h e quest ion o n th i s appeal i s w h e t h e r t h e d o c u m e n t o n which 
t h e act ion is brought is a promissory n o t e . I t acknowledges that 
t h e party t o it borrowed a s u m of B s . 150, o n wh ich interest i s agreed 
t o be paid at 12£ c e n t s per B s . 1 0 per m e n s e m o n d e m a n d t o t h e 
creditor, h i s heirs , executors , administrators , and ass igns, and i t 
t h e n proceeds t o provide t h a t in default of p a y m e n t the party 
should transfer t o t h e creditor all t h e shares of land belonging t o 
and possessed by h i m , for t h e e s t imated value . T h e d o c u m e n t 
conta ins n o express promise t o pay t h e principal s u m of B s . 150. 
B u t it i s argued that there is a necessary impl icat ion t o t h a t effect 
in t h e u s e of t h e word " borrow." I cannot ho ld t h a t t h i s word 
necessari ly impl ies a promise t o pay , or t h a t t h e language of the 
d o c u m e n t satisf ies t h e requirements of the l aw relat ing t o promissory 
n o t e s i n t h a t respect . E v e n if there were an impl ied promise, t o 
p a y , it i s ho t a n absolute promise to pay m o n e y . I t s e e m s t o m e 
t h a t t h e promise a t all e v e n t s i s in t h e a l ternat ive , and t h a t t h e 
party has t h e opt ion t o pay m o n e y or t o transfer t h e lands at a 
va luat ion . Mr. B a l a s i n g h a m for the plaintiff referred m e t o t h e . 
c a s e s in w h i c h it h a s been he ld t h a t an i n s t r u m e n t - w h i c h is other
wi se good as a promissory note is no t v i t iated by reason of i t s 
conta in ing a col lateral security . I n m y opinion these cases are 
in n o w a y applicable t o t h e present case , where the agreement to 
transfer l ands is n o t collateral but goes t o t h e substance of the 
who le transact ion and indicates t h e m a i n object of t h e ins trument . 
T h e n it w a s contended that , as t h e agreement t o transfer land w a s 
inoperat ive under our Ordinance N o . 7 of 1840, it should be treated 
a s mere surplusage . T h a t cannot be done . T h e agreement m a y b e 
inval id , but it m u s t be looked at in construing t h e ins t rument as a 
who le . I t i s true t h a t n o particular form of words i s essent ia l to 
t h e val idi ty of a promissory no te , but t h e form m u s t be such as t o 
s h o w t h e in tent ion t o m a k e a n o t e . I t is far from clear that the 
d o c u m e n t w a s in tended , e v e n by t h e part ies , t o b e a promissory 
n o t e , and I think t h a t t h e al ternat ive agreement wh ich g ives t o the 
debtor an e lect ion v i t ia tes the entire ins t rument as a promissory 
no t e (Follet v. Moore x ) . S e e also Chalmers' Bills of Exchange (7th 
edition) 10, where t h e author refers t o t h e old case of e s parte 
Imeson,2 in wh ich a n order t o pay " in cash or B a n k of E n g l a n d 
n o t e " w a s he ld inval id. ThiB kind of negot iable . ins trument 
appears t o be a l lowable in the U n i t e d S t a t e s , but w e m u s t fol low t h e 
E n g l i s h l aw o n the subject . 

I n m y opinion t h e Commiss ioner rightly decided against t h e 
plaintiff, and I d i smis s t h e appeal w i th costs . 

Affirmed. 


