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1938 Present: P o y s e r and K e u n e m a n JJ . 

C O S M A S v. T H E C O M M I S S I O N E R O F INCOME T A X 

2—D. C. (Inty.) Special 

Income tax—Case stated to Supreme Court—Notice to opposite party—Delay 
in giving notice—Rejection of appeal—Ordinance No. 2 of 1932, s. 74 (3). 
Where a person, on whose application a case was stated for the opinion 

of the Supreme Court under section 74 of the Income Tax Ordinance, 
transmitted the case to the Supreme Court on January 17, 1938, and 
gave notice to the Income Tax Commissioner on March 21, 1938,— 

Held, that the appellant had failed to comply with the requirement of 
section 74 (3) that the notice should be given at or before the time he 
transmits the case to the Supreme Court. 

H I S w a s a case stated for the opinion of t h e S u p r e m e Court b y the 
Board of R e v i e w under sect ion 74 of t h e I n c o m e T a x Ordinance. 

S. J. C. Schokman, C.C., for the Commiss ioner of Income Tax .—There is 
a pre l iminary object ion to t h e h e a r i n g of t h e case s tated as t h e assessee-
appe l lant has not g i v e n not ice to t h e Commiss ioner w i t h i n the t i m e 
prescribed by sect ion 74 (3) of Ordinance N o . 2 of 1932. The Com­
miss ioner in his affidavit s tates that not i ce w a s g i v e n to h im on March 
21, 1938. T h e stated case w a s transmit ted to this court on January 17, 
1938. 

A l l the provis ions of sect ion 74 (1 ) , (2 ) , and (3) m u s t b e compl i ed w i t h 
before the S u p r e m e Court can hear and d e t e r m i n e u n d e r sect ion 74 (5) 
the quest ion of l a w arising on t h e s tated case. T h e provis ions of 
section 74 (3) are peremptory and not directory. 

In England the Queen's B e n c h has h e l d that it has no jurisdict ion 
t o hear a case stated by the Jus t i ces under 20 & 21 Victoria c. 43, s. 2, 
unless the stated case has b e e n transmit ted and the respondent g i v e n 
not ice w i t h i n the t ime prescribed in the sect ion (v ide Edwards v. 
Roberts', Aspinall v. Sutton "). 

The Supreme Court has re jec ted appeals under the Civi l Procedure 
Code w h e r e the appel lant has fai led to c o m p l y str ict ly w i t h the 
requ irements of the l a w (v ide Attorney-General v. Karunaratne et al', 
Obeyesekera v. Edwardias et al.'). It has a lso refused to a l low applica­
t ions for l e a v e to appeal to the P r i v y Counci l w h e r e t h e provis ions as 
to the g iv ing of not ice of the appl icat ion to the oppos i te party h a v e not 
been compl ied w i t h (v ide Weerakoon Appuhamy v. Wijesinghe*). The 
s a m e principles w o u l d apply in the present case. 

N. Nadarajah ( w i t h h i m E. F. N. Gratiaen and D. W. Fernando), 
for the assessee, appel lant .—There is no provis ion of l a w w h i c h enables 
t h e S u p r e m e Court to reject a s tated case on the ground of de lay in 
g i v i n g not ice to the other s ide after the application* has b e e n enterta ined 
u n d e r sect ion 74 (1) . T h e provis ions of sect ion 74 (3) are on ly directory 
a n d t h e Commiss ioner i n th i s case h a s h a d n o t i c e of t h e s ta ted case . 

» (1891)1 Q.B.D. 302. ^ » 3 7 N. L. R. 5 7 . 
*(1894)2Q.B.D. 349. « 23 N. L. H. 124. 
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" A t or before the t i m e " in section 7 4 ( 3 ) means "about the time"" 
and wou ld permit of the not ice be ing sent to the other party wi th in a 
reasonable t ime of the stated case be ing transmitted to the S u p r e m e 
Court (v ide ex parte Rosenthal—In re D i c k i n s o n ' ) . 
May 3 0 , 1 9 3 8 . POYSER J.— 

This is a case stated for the opinion of the S u p r e m e Court under t h e 
provisions of sect ion 7 4 of the Income T a x Ordinance, 1 9 3 2 . The case 
w a s stated by the Board of R e v i e w on January 4 , 1 9 3 8 . The appel lant 
in accordance w i t h the provis ions of sect ion 7 4 ( 2 ) transmitted the case t o 
t h e Supreme Court o n January 1 7 , 1 9 3 8 , thus complying w i t h the pro­
vis ions of the sub-section. Sec t ion 7 4 ( 3 ) is as f o l l o w s : — 

" A t or before the t i m e w h e n h e transmits the stated case to t h e 
Supreme Court, the party requiring it shall send to the other party 
notice in wr i t ing of the fact that the case has b e e n stated on h i s appl i ­
cation and shall supply h i m w i t h a cppy of the stated case ". 
T h e appellant only gave the Commiss ioner of Income Tax notice of the 

case stated on March 2 1 . that is , about five w e e k s after h e had transmit ted 
the . case stated to the S u p r e m e Court. A prel iminary objection has 
therefore been taken on behalf of the Commiss ioner of Income T a x that 
the Court should not adjudicate on the case stated. I think this prel i­
minary objection is w e l l founded. The words " at or before the t ime ", 
though t h e y might poss ibly g ive some lat itude, certainly do not permit 
of a delay of some five w e e k s in comply ing w i t h the provis ions of t h i s 
sub-section. 

Various cases w e r e c i ted to us w h i c h support the argument for t h e 
Commiss ioner of Income Tax. In Eduiards v. Robertsthe Court held 
that it had no jurisdict ion to h e a r an appeal against a dec is ion of just ices 
by w a y of a case stated under 20 & 21 Vict. c. 43 s. 2, unless the necessary 
provisions of that sect ion in regard to the g iv ing of not ice to the respondent 
of the appeal had been compl ied with . In another case (Aspinal l v. 
Sutton") the Court he ld in regard to the same section referred to in 
Edwards v. Roberts (supra) that the provis ions of this sect ion requiring 
the case stated to be lodged at the Crown Office w i th in three days w e r e 
peremptory and if not compl ied w i t h the Court w o u l d not adjudicate on 
the case stated. In ex parte Rosenthal—In re Dickinson' it w a s he ld in re­
gard to the interpretation of a County Court rule requiring that t h e 
deposit on an appeal from a County Court shall be paid " at or before t h e 
t i m e of entering an appeal" , that the neglect to comply w i t h this prov i ­
s ion w a s not a formal defect or irregularity, and that w h e n an appeal had 
been entered on February 1 7 , and the deposit had not been paid ti l l March 
6, the appeal could not be heard. It w i l l be noticed in this case that 
Bacon V. C. in the course of his judgment stated that there w a s no o n e 
m o r e reluctant than h im to adhere too c lose ly to the rules and orders of 
the Court w h e r e the fai lure to comply w i t h them has been purely formal 
and technical . H e h o w e v e r he ld that non-compliance w i t h the rule 
above stated w a s not a formal or technical non-compl iance w i t h the r u l e 
and that he w a s unable to hear the appeal. 

1 (1881) L. i f . 20, Ch. D. 315. 3 (1894) 2 Q. B. D. 349. 
' (1891) 1Q.B.D. 302. l20Ch.D.315. 
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This Court in regard to t h e provis ions of t h e Civi l Procedure Code, has 
a l w a y s construed t h e m strict ly. I t h a s also s tr ic t ly / construed t h e rules 
appl icable in regard to l e a v e to appeal to the P r i v y Counci l—see 
Weerakoon Appuhamy v. Wijesinghe \ 

In this case there h a s b e e n a v e r y cons iderable de lay in the compl iance 
w i t h the provis ions of sect ion 74 (3 ) . W e h a v e n o t b e e n referred t o a n y 
prov i s ions in the Income T a x Ordinance w h i c h g iv e s u s any discret ion i n 
regard to a party's non-compl iance w i t h the provis ions in regard to a case 
stated. T h e provis ions of this Ordinance in regard to procedure must , in 
m y opinion, b e construed jus t as s tr ic t ly as t h e provis ions of t h e Civ i l 
Procedure Code, and that be ing so w e cannot , in m y opinion, hear the case 
t h a t has been stated. * 

T h e respondent , the Commiss ioner of I n c o m e Tax, i s ent i t led to costs. 

K E U N E M A N J.—I agree . 
Appeal rejected. 


