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3 9 5 6  P r e s e n t : Sansoni, J.

A N D I E  IS  E O X S E K A , A pp ellan t, a n d  A LIC E P E E  E R A , R esp on d en t  

S . C . 4 0 — M . C . M atugam ct, 2 2 ,9 S 5

Evidence Ordinance— Section 112— Birth during marriage— Presumption of legitimacy 
— “ Access”.

The word “ access ” in section 112 of the ]■]viclcnco Ordinance means 
“ opportunity Of intercourse ” nncl no t “ actual intercourse The judgm ent 
o f the Full Bench in Jane Kona v. Don Leo (1923) 25 X. L . Ji. 241 is no longer law.

- A ppeal from  a ju d gm en t o f  th e  M agistrate’s C ourt, M atu gam a.

P .  A .  K a n n a n g a ra ,  for th e  defendant appellant.

0 .  D . S .  S ir iic a n le n e , for th e  applicant respondent.

Cur. atlv. vull.

M arch  23, 1956. S a x s o x i , J .—

T h is appeal arises o u t o f  an  application  for m aintenance m ade b y  th e  
applicant-respondent ag a in st th e  defendant ̂ appellant, w ho is n o t  her 
h usb and , cla im ing m a in ten a n ce  from  h im  on th e  ground th a t  h e w as th e  
fa th er o f  her ch ild  R a n jit . T h e applicant-respondent w as m arried in  
1949 ; th a t  m arriage h as n o t b een  d issolved  and  th e  child  in  cpiestion  
w a s  b o m  to  her on  10th  A u g u st, 1953. T he defendant den ied  p a tern ity , 
b u t a fter  in qu iry  th e  learn ed  M agistrate held  th a t th e  defen dan t w as th e  
fa th er  o f  th e  child  an d  ordered h im  to  p a y  m aintenance.

T h e learned M agistrate carefu lly  considered th e  q uestion  w heth er  
th e re  w as in tim a cy  b etw een  th e  applicant and  th e  defen dan t at th e  tim e  
re levan t to  th e  ap p lica tion , an d  th ere  can be no doubt, th a t on  th e  ev idence  
b efore h im  th e  learn ed  M agistra te cam e to  th e  o n ly  p ossib le  conclusion  
o n  th a t  m atter .. B u t  s in ce  th e  child  w as b om  during th e  con tinu ance
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o f  a va lid  m arriage betw een th e  ap p lica n t a n d  her husband , th e  m ore  
im p ortan t q uestion  w hich requires con sid eration  is w h eth er  th e  a p p lica n t  
h as d ischarged th e  onus o f  rebu tting  th e  co n clu sive  p resu m ption  created  
by S. 112 o f  th e  E v id en ce Ordinance. U n less  th e  a p p lica n t has su cceed ed  

an d oing  so , th e  fact th a t  sh e w as in tim a te  w ith  th e  d efen d an t h a s n o  
bearing on  th e  question  o f  patern ity;

In  order, I  suppose, to  rebut th a t  p resu m p tio n  ev id en ce w a s g iv e n  
b y  th e  ap p lican t and  her w itness th e  V illag e  H ea d m a n  to  th e  effect th a t  
th e  ap p lican t an d  her husband had  sep ara ted  in  1950 or 1951. T h e  

•time o f  th e  a lleged  separation  is  it s e lf  uncertain.' T h e  ap p lican t s ta te d  
in  her ev idence in  ch ie f th a t she and her h u sb an d  sep arated  in  1950 ; u n d er  
•cross-exam ination  she sta ted  a t  first th a t  th e y  liv e d  togeth er  t ill a b o u t  
th e  m iddle o f  1951, but she la ter said  th a t  th e y  sepai'ated  in  th e  la tte r  
p a r t  o f  1951. A ccording to  th e  V illage H ea d m a n  th e  ap p lican t and  her  
h u sb a n d  cam e to  him  on 20th  January , 1950 an d  in form ed  h im  th a t  t h e y  
were separatin g  from  each other and  sig n ed  h is  d iary . T h e d iary  e n try  
it s e lf  is  open  to  suspicion  because th e  d a te  first ap pears a s 18th  J a n u a ry  
1950 ; th is  d a te  lias then  been scored o ff  an d  th e  d a te  2 0 th  J a n u ary  1950  
su b stitu ted . N o  evidence w as led  a s to  th e  p la ce  o f residence o f  her  
h u sb an d  thereafter, and i t  is im possib le to  con clu d e th a t  because th e  
h usb and  and  w ife  to ld  th e  H eadm an  th e y  w ere sep aratin g , th e y  d id  n o t  
m e e t  again . T he applicant’s ev idence it s e l f  d isproves such  a  theory .

E v e ry  assu m p tion  should be m ade in  fa vou r o f  th e  leg itim a cy  o f  th is  
•child, an d  it s  illeg itim acy  can o n ly  be con ceded  i f  th e  a p p lican t p roved  
beyond  reasonable doubt th a t her h u sb a n d  had  n o  op p ortu n ity  o f  
in tercourse ” w ith  her a t  an y  tim e w hen  th e  ch ild  cou ld  h a v e  been  c o n 
ce iv ed . T h is  she has com plete!}' fa iled  to  do. I t  can n o t be h eld , th e r e 
fore, th a t  th e  child R anjit, in  respect o f  w hom  th is  ap p lica tion  h a s  b een  
m ade, w as th e  child o f  the defendant.

I  u se th e  phrase opportunity  o f  in tercourse ” a d v ised ly  for th a t , I  
th in k , is th e  a u th or ita tive  defin ition  o f  th e  w ord  “' access ” in  S . 1 12.
■On th is  question  there are conflicting d ecision s. B asn ayak e, J .  in  
P e so n a  v . B a b o n ch i B a^-s1 and Sw an, J .  in  K i r i  B a n d a  v. H e m a s in g h e - ,  
held  th a t  th e  word m eant “ actu al in tercou rse ” , a s  d ecided  b y  th e  F u ll  
B en ch  in  J a n e  K o n a  v. D o n  L e o 3. H ow ard , C .J . in  R a n a s in g h e  v . S i r i -  
ma-ne*, an d  D ias, J . in  S ellia h  v . S i im a m m a 5 fo llo w ed  th e  d ecision  o f  th e  
P r iv y  Council in  K a r a p a y a  S e rv a i v . M a y a n d i* ,  in  w h ich  it w as held  th a t  
f l ic  w ord m ean t “ opportunity  o f  in tercourse ” .

I  h ave no  doubt that th is decision  o f  th e  P r i v y  C ouncil is b ind in g  on  m e.
J t  d ea lt w ith  S . 112 o f  th e  E v id en ce A c t  o f  In d ia  (1 o f  1S72) w h ich  is  in  
a lm o st id en tica l term s w ith  our S . 1 1 2 . T h e  o id y  q u estio n  w h ich  th e ir  
L ordships h ad  to  decide in  th a t case, a s  the}' th e m se lv e s  sa y , is  w h e th er  
i t  had  been  show n  th a t a  husband  an d  w ife  h ad  n o  access to  each  o th er  

a t  a n y  t im e  w h en  th e  person cla im ing to  be th e ir  la w fu l son  cou ld  h a v e  
b een  b egotten . Therefore, th e  m ea n in g  o f  th e  w ord  “ access ”  h a d  a  
d irec t bearjng on th a t question, a lthou gh  th eir  L ordsh ip s sa id  th a t  n o th in g

s (1023) 25 N. L. J?. 241.
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seem ed  to  turn  upon  th e  nature  o f the access. T he judgm ent contains a 
close exam in ation  o f  th e  evidence, and th e  conclusion arrived a t w as  
th a t  no  Court cou ld  hold  on th a t evidence th a t non-access at the  
relevant tim e had been proved.

T h at being m y  view  I  consider n n se lf  bound to  follow  th a t decision. 
A n y  d ou b t w hich  m ay  have existed previously has, I  th in k , been rem oved  
by th e  jud gm ents o f  th e  P rivy  Council in N a d a ra ja n  G h ettia r v. T en n ek o o n 1 
and C o o ra y  v . T h e  Q u e e n In  C ooray v. T he Q ueen  th e  Court o f  Criminal 
A ppeal in  C eylon  had  n o t followed a line o f  E nglish  decisions which had  
construed an  E n glish  A ct upon which S. 392 o f  th e  P enal Code w as 
m odelled. L ord P orter therefore had occasion to  consider w hether the  
rule in  T rim b le  v. H i l l 3 still held good. In  T rim b le  v . H il l  the P rivy  
Council said  :

” T heir L ordships think th e  Court in th e  C o lo n y  m ight well have  
taken  th is  decision  as an authoritative construction o f  th e  sta tu te. 
I t  is  th e  jud gm ent o f  th e  Court o f  Appeal, by w hich  all th e  Courts in 
E n glan d  are bound, until a contrary determ ination  has been arrived  
at by  tire H ou se  o f Lords. Their Lordships th ink  th a t  in Colonics 
w here a lik e  en actm en t has been passed by the L egislature, th e  Colonial 
Courts should  also govern  them selves by it  ” .

T hese rem arks were m ade because the N ew  South W ales Court had differed  
from  th e  Court o f  A ppeal in  its construction o f a section  w hich w as sim ilar 
to  a  S ection  w hich  appeared in  an Im perial Act. Lord Porter then said  :

i: I t  is true th a t in  th a t ease th e  decision referred to  w as one given  by  
th e  Court o f  A pp eal and th a t th e  Courts w hich it w as said  should  
fo llow  i t  w ere Courts o f  a Colony, but in  their L ordships’ v iew  E nglish  
Courts sh ou ld  th em selves conform to  the sam e rule w here there has 
been a lon g  estab lished  decision as to  a particular section  o f  an Ac t o f  
P arliam ent and  even  m ore so where there has been a series o f decisions 
over a period  o f  years. T hey accordingly are o f  opinion  th a t in the  
case o f  th e  Courts o f  a  m em ber o f  the B ritish  C om m onw ealth o f N ation s  
a sim ilar course should  be followed ” .

In  X a d a m ja n  C het l ia r  v. T en n e lvo n , Sir John  B eaum ont said  that th e  
ru le  s t ill app lied  to  the Courts in Ceylon except in cases w here local condi
tio n s  m ake i t  inappropriate.

T he com m ent o f  dc Villiers (then J. P.) in Benkc-s v. K n ig h ts  D eep * . 

■when referring to  th is rule will bear repetition. H e said  :

“ E v e n  apart from  th is ruling, the Court- o f  th is P rovince n a tm ally  
in clined , on  acco u n t o f  their inherent w eight, to  follow  so em inent a 
C ollege as a  Court o f  A ppeal in England ” .

E v e n , therefore, i f  there was no d u ty  cast on mo to  follow  th e  P r iv y  
Council in  K a r a p a y a  S e r v a i v. M a y a n d i, I  should have no h esita tion  in  
fo llow ing th a t  decision , for, to  quote the words o f  G oddard, L.-J. in  
I n g a l l  v . M o r a n 5 w hen referring to another P r iv y  Council^judgm ent*

> (1050) 51 ~V. L .  I t .  401. 3 (1310) 5 A .  C. 341.
(1053) 54  N .  L .  P .  400. ' 1 (1911) T . P .  D . a t CS9.

5 (1041) 1 . 1. F . /■’- "t 101.
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" th ou g h  not tech n ica lly  b in d in g  o n  tin's Court, it is im possib le to  trea t a  
pronouncem ent o f  su ch  h ig h  a u th o r ity  ns otherwise tha ii co n clu siv e  o f  

th e  p o in t ” .

In  m y  v iew  th e  judgm ent, o f  th e  F u ll Bench in J a n e  X m u t v . D o n  L eo  

is  no longer law.

F or  these reasons I  a llow  th is  appeal and d ism iss th e  ap p lica tio n  for 
m aintenance.

Appcnl allowed.


