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J lu sb a n d  a n d  w ife — J u d ic ia l  separation—C ruelty—P ro o f—R ig h t .o f  p la in t i f f  to choose 
- between sep a ra tio n  o:ui divorce.

Cruelty, as a ground for a  decree of judicial separation , need n o t bo physical.; 
moral cruelty will suflice. To entitle a  wife to  a  decreo on th is ground i t  13 
sufficient for her to  show that her husband has been gu ilty  o f conduct which has 
impaired her health  and made it intolerable for her to  continue to  live w ith him.

Decree for judicial separation may be entered although th e  p a rty  seeking i t  
43 entitled on the evidence to ask for the greater relief o f a  divorce.

l (19iJ) CO rimes Law Reports 402.
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-A .P P E .A L  from  a  judgm ent o f  the D istric t Court-, C olom bo

S ir .L o l i t a  B a ja p a k s e ,  Q .C ., w ith  E r ic  L a b ro o y  and  G . D .  C . 11reera -  
sin g h e, for th e  d efen d an t appellant.

J .  N .  F e rn a n d o p u llc , w ith  E . B . V a n n ita m b y , for th e  p la in tiff  
respondent.

C u r  a d v . vn il.

J u ly .23, 1054. S a x s o x i , J .—

This is an appeal b y  a husband against a  ju d gm en t w h ich  granted  
his w ife a decree o f  jud icia l separation and d ism issed  h is  claim  in  recon
ven tion  for a d ivorce. T he grounds upon w hich  th e  p lain tiff-respondent 
based her claim  w ere th a t for som e tim e p a st th e  d efen dan t-app ellan t  
had treated  her w ith  harshness and cruelty w hich  m ade her life  in tolerab le  
and caused her to  fear th a t continuing to  liv e  w ith  liim  m igh t endanger  
her life. T he defendant-appellant in  h is answer p leaded  th a t  h is  w ife, a t  
the in stigation  o f  her m other and brothers, w ith ou t an y  cause w hatsoever, 
le ft h is house on 10th  D ecem ber, 1948, as she had done p rev iou sly  on  18th  
M ay, 1947. H e  further pleaded that in  sp ite  o f  a reconcilia tion  effected  
after th a t  earlier departure from his hom e sh e  occupied  a  separate room  
and refused to  ta lk  to  him  or to attend  to  Ids needs, an d  w as th u s g u ilty  
o f cruelty . H e  cla im ed  a divorce on th e  ground o f  m a lic iou s desertion  
and cruelty.

T he parties w ere married in  1931 w hen th e  w ife w as 16 and th e  
husband 30 years o ld . T he eldest child, a  girl, w as born in  1932 ; a  b o y  
was born in  1933 and  another girl in  1940. ATo t lon g  a fter  th e  m arriage 
th e  w ife took  em p loym en t as a  subpostm istress on  a sa lary  o f  R s. 125. 
O ut o f  th is sum  her husband adm itted ly  took  R s. 35 to  cover part o f  the- 
house rent on  th e  ground that their house had to  be b igger th an  w ould  
otherw ise h a v e  been  necessary ; she also had to  p a y  her brother R s. 25  
for assistin g  her. T he learned Judge has accep ted  th e  w ife ’s evidence  
th a t her husband  took  her entire salary from  her ev ery  m onth .

In  1943, w hen  th e  w ife’s m other and brothers w ere a lso  liv in g  w ith  th is  
couple, a  brother n am ed  B cnnct got married and th ere  arose som e d is
agreem ent over th a t. T he wife says it w as becau se her husband d is 
approved o f  R en n et g e ttin g  engaged .against h is w is h e s ; th e  husband says- 
th a t w hat h e d isapproved  o f  was their ex travagan t p la n s  for th e  wedding; 
reception . H e  ad m its , however, th a t he w as d isp leased  w ith  h is wife 
because sh e d id  n o t com p ly  w ith his w ishes. T he n e x t  in cid en t was the  
purchase o f  a  car b y  R ennet and the husband . B e n n e t ap p a ren tly  
w anted  h is  share o f  th e  purchase 11101103- back, an d  th e  husband  gob  
an noj’ed w ith  th e  w ife  w hen she suggested  to  him  th a t h e sh ou ld  com p ly  
w ith  B c n n c t’s req u est.

In  1945, th e ir  e ld e st daughter atta ined  p u b erty  an d  th ere  w as an argu
m en t as to  th e  ob servance o f  certain  cerem onies in  th a t  con n ection . 
In  th e  course o f  a  quarrel the husband a d m itted ly  a ssau lted  th e  w ife i a  
th e  presence o f  th e  w ife ’s m other. A f te r  th is  in cid en t th e  husband asked,
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his mothcr-in-law to leave his house, which she did. She never again  
lived with her daughter and son-in-law. The wife complains th a t  
after tills her husband became indifferent to h e r ; he failed to provide 
her with sufficient money for running the house ; she also had to  render 
an account to him of all monies she had received from him. I t  was a t  
this time that she says her health began to  be affected by  this treatm ent.

E a r ly  in  1947 th e  car w as sto len  w h en  th e  husband  w as in  K a n d y .  
T h e  w ife  sen t him  a telegram  in form in g  h im  o f  th e  th eft, b u t w h en  h e  
re tu rn ed  h om e he found  fa u lt  w ith  her fo r  h a v in g  gon e to  h er b ro th ers  
b efore  sh e  w ent to  th e  P o lice . A ccord in g  t o  -the w ife  sh e  w a s  
a lw a y s  being blam ed by h er  h u sb an d  fo r  th e  lo ss  o f  th e  car, an d  h e  t o ta l ly  
n eg lec ted  her and failed to  m a in ta in  h er. S h e  a lso  say s h e ask ed  h er  t o  
le a v e  th e  house. I  m ight here d raw  a t te n t io n  to  th e  h usb and ’s a d m is 
s io n  th a t  h e d id  ask  her to  le a v e  th e  h ou se , th ou gh  h e h as n o t sp ec ified  a t  
w h a t  sta g e  o f  their d issensions h e  m a d e  th e  requ est. A t  a n y  r a te  th e  
w ife  sa y s  th a t she could  n o t bear to  l iv e  w ith  her husband  an y  lo n g er  a n d . 
sh e  according!}' le ft th e  h ou se  on  1 7 th  M ay, 1947, w hen h e  w as a w a y  a t  • 
G alle . She inform ed th e  P o lic e  th a t  sh e  w as lea v in g  on  acco u n t o f  ill-  
tr e a tm en t and  th a t sh e w a s g o in g  to  l iv e  w ith  her brother. S h e  a lso  
le f t  beh ind  a le tter  to  her h usb and  in  w h ich  sh e  com plained, “  I  a m  c o m 
p e lle d  to  ta k e  th is action  a fter  years o f  a g o n y  w ith  you . I  bore u p  y o u r  
m ea n  an d  callous trea tm en t for  th e  g r e a t  lo v e  I  h a ve for m y  ch ild ren  ” . 
S h e  a sk s him  n ot to exp ect her to  retu rn  to  h im  unless he w as p rep ared  t o  
co m p le te ly  reform him self.

I n  S eptem ber 1947, through  th e  g o o d  offices o f  a  Mr. S en ev ir a tn e  t h e  
p a rties  w ere reconciled, b u t n o t b efore th e  h usb and  la id  d ow n  c e r ta in  
co n d itio n s  w hich  he w an ted  h is  w ife  to  ob serve. T he h usb and  said! in  
ev id e n c e  :— “ T he cond ition  o f  reco n c ilia tio n  w as th a t  she sh ould  n o t  g o  
o u t  o f  th e  house w ith o u t perm ission , a n d  n o t  ta lk  to  her m o th er  a n d  
b ro th er  •without perm ission  ” . A p p a re n tly  th e  w ife w as p ersu ad ed  b y  
M r. S en ev ira tn e to  agree to  th ese  co n d itio n s . I t  seem s to  m e a sh o c k in g  
tiring  th a t  a  husband should  require h is w ife  to  observe rules su ch  a s  th e s e  
w h ich  w ere calcu lated  to  /m ake her a  prisoner. H e  also a d m its  t h a t  
h e  lis ten ed  to outsiders w ho to ld  h im  th a t  h is  w ife  w as n o t co m p ly in g  w ith  
th e se  cond itions, and  a lso  q u estio n ed  th e  ch ildren  to  ascertain  w h e th e r  
th e ir  m oth er was breaking h is com m an d s. T h eir  children w en t th e  le n g th  

o f  ob litera tin g  the w heel m arks le f t  o n  th e  carriage w ay o f  th e  re s id en ce , 
n o  d o u b t because th e y  feared  th e  seq u e l to  th e  d iscovery  o f 'th e  w h e e l  
m a rk s b y  their father. T h e h u sb a n d  com p la in ed  th a t w ith in  a  m o n th  
o f  th e  reconcilia tion  h is w ife sp o k e  to  h er  m oth er  w hen th e  la tte r  v is i t e d  a  
re la t iv e  w ho lived  in . th e  n eigh b ou rh ood , accom pan ied  her m o th e r  to  
h o sp ita l to  v is it  a  sick  cousin , an d  w e n t  to  h er  u n c le ’s house on  th e  p r e te x t  
o f  borrow ing a sarce. I  do n o t  th in k  i t  is  r e lev a n t to  inquire w h e th er  th e  
w ife, d id  an y  o f  these th in g s  or n o t. E v e n  i f  sh e  d id , I  ca n n ot b e lie v e  
th a t  a  reasonable h usb and  w ou ld  h a v e  resen ted  such co n d u c t. T h e  
w ife  com plains th a t  there w ere q uarrels o v er  alleged  b reaches o f  h is  
co m m a n d s.in  th e  course o f  w h ich  sh e  w a s a ssa u lted . T h e learn ed  J u d g e  
h a s  b elieved  her ev idence th a t o n e  su ch  a s sa u lt  took  p lace in  A p r il 1 9 i8 .
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T h e c lim a x  cam e on  th e  10th D ecem ber, 1918, w hen  a you ng m an came 
t o  th e  h o u se  t o  retu rn  a  m usic book, which th e  w ife  had  lent- him . She 
•says i t  w as h er  d a u g h ter’s  book, and she had len t i t  to  th e  young man  
w h en  h e cam e to  borrow  i t  in  her daughter’s absen ce from  the house. 
T h e h usb and  a p p a ren tly  objected  to  this you n g  m an ’s arrival to  return 
th e  b ook  ; h e  a d m its  h e  scolded  his w ife and a ttem p ted  to  slap  her. T he  
learned  J u d g e  w a s sa tisfied  that he actually  assau lted  her, and abused her 
in  f ilth y  la n g u a g e  an d  even  coupled her nam e w ith  th a t o f  th e  young  
m an. T h e  w ife  le ft  th e  house the next day, h av in g  com plained to  the  
P o lice  th a t  sh e  w a s assau lted  and abused on th e  10th  n ight. I t  is unfortu
n ate  th a t  in  th is  com p la in t she also said o f  her husband, “ As far as I  
b elieve h e lia s  o th er  a ttach m en ts ” . N o  such a llegation  has been made 
b y  her s in ce , a n d  i t  shou ld  never have been m ade. T he learned Judge  
a ccep ts  th e  ev id en ce  o f  th e  Inspector o f  P olice w ho  says he observed 
redn ess on  th e  w ife ’s face when she was m aking her com plaint. H e has 
also  a ccep ted  th e  ev id en ce  o f  a  neighbour w ho said  h e had heard the hus
band sco ld  h is w ife  in  obscene language, and seen  th e  w ife crying on those 
occasions. T h e  learn ed  Judge formed th e  op in ion  th a t th e  husband  
o ccasion a lly  a ssa u lted  h is w ife, and that he w as “ a fiery tem pered person, 
v ery  a sse r tiv e  a n d  dom in atin g  in  his house ” w ho even  d isplayed his bad  
tem p er and  o ffen sive  m anner in the w itness-box. On th e  other hand the 
w ife stru ck  th e  learn ed  Ju d ge as “ a  frail and tim id  w om an ” who would  
n ot h a v e  v en tu r ed  to  raise her voice in  opposition  to  her husband. The 
learned J u d g e  a lso  form ed  th e  v iew  that th e  husband  w as fonder o f  his 
m o n ey  th a n  o f  h is  w ife  and children. H ow ever, w hat seem  to  have  
w eigh ed  m ost w ith  th e  learned Judge when h e granted  th e  w ife’s appli
ca tion  w ere t: th e  continual.b ickerings betw een th e  husband and wife in 
a ll o f  w h ich  th e  h u sb an d  w as the aggressive p arty . H e  w as abusive and 
in su ltin g . H e  restr ic ted  h is w ife’s freedom  o f  m ovem en t ” . The learned  
J u d g e  a lso  referred  to  th e  fact that th e  husband had  ordered his w ife to 
lea v e  th e  h o u se , an d  m ade use o f  trivial in cid en ts to  find fau lt w ith her. 
H e h as n o t d ea lt  in  h is  judgm ent w ith  th e  h u sb an d ’s com plaint that 
th e  w ife  w ou ld  n o t  sp eak  to  him  or associate w ith  him  for tw o or three 
m o n th s a t  a  t im e . P u t  I  think the w ife’s a ttitu d e  o f  non-co-operation, 
i f  sh e a d o p ted  i t  a t  t im es, was a weapon o f  d efence w hich  she used to  
cou n ter th e  a gg ressiven ess  o f  her husband. T here is every  indication in 
th e  ju d g m en t u n d er ap peal that th e  learned Ju d g e took  the v iew  that the  
h usb and  w as a lw a y s  th e  aggressor, and that the w ife  was alw ays on the 
d efen sive .

T h is  is  e m in en tly  a  case where th e  findings o f  fact m ade by  tho learned 
Ju d go sh o u ld  b e g iv e n  fu ll w eight. The fo llow ing passage in  the judg
m en t o f  dc V illiers  J .A . in  C heek v. C h e c k 1 is in  p o in t :—  “ N ow  it  has 
v ery  o fte n  b een  la id  dow n  in  this Court, th a t in  com ing to  a conclusion ns 
to  tho cred ib ility  o f  w itnesses, a  Court o f  A ppoal m ust o f  necessity  be 
g rea tly  in flu en ced  b y  th e  opinion o f  the learned tria l Judgo. H e sees 
th e  d em ean ou r o f  th o  w itnesses and can es tim a te  their intelligence, 
p osition  an d  ch aracter, in  a w ay n o t open to  tho Courts w ho deal w ith  the  
la ter s ta g es  o f  th e  ca se .” T he principle th u s la id  dow n applies w ith

' (1935) A. D. 330.
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•especial force in  m atr im on ia l d isp u tes, for as s ta te d  b y  In nes, C .J ., in  
O b crh o lizer’s  c a s e 1, “  th e se  m atr im on ia l cases throw  a  great d ea l o f  re s
p o n s ib ility  u p o n  a  ju d ge  o f  first in stan ce, w ith  th e  exerc ise  o f  w h ich  w e  
sh ou ld  be s low  to  in teffero . H o  is ab le  n o t o n ly  to  e s tim a te  th e  cred ib i
l i t y  o f  th e  p a rties , b u t to  ju d ge  o f  th e ir  tem peram en t an d  character; 
A n d  w e, w ho havo  n o t h a d  th e  ad van tage o f  see in g  an d  hearing  thorn, 
m u st be carefu l n o t  to  in terfere, unloss w e are certa in , on  firm grounds, 
th a t  ho is w rong

T h e learn ed  tria l Ju dgo in  th is  case has form ed very  dofinite con v ic tion s  
a b o u t th e  p a rties  in  th is  case . T here are no p articu lar fo a tu ie3 in  th e  
w ife's ev id en ce w hich  can  b e regarded as u n sa tisfactory , nor are there  
su ch  im p robab ilities in  her s to ry  su ch  a s  m igh t ou tw eigh  tho effec t p ro 
d uced  b y  her dem eanour on  th e  Ju d go  a n d  induce a  Court o f  A p p ea l to  
reverse h is op in ion  o f  hor. I t  fo llow s th a t  u n less tho learned Ju d g e  
m isd irected  h im self  on  th e  la w  h is  jud gm ent sh ou ld  stan d .

X o w  Sir L a lita  R ajap ak se  w ho  appeared for th e  husband in  th is  
ap p ea l urged th a t  sin ce  th e  learned  J u d g e  h a s h e ld  th a t tho assau lts  
th em selves w ere n o t o f  su ch  a  nature as to  endanger th e  w ife’s life there  
w as no  ju stifica tion  for a  d ecree o f  jud icia l separation . B u t  i t  is  clear th a t  
the learned Ju d go  h as form ed th e  d efin ite  op in ion  th a t  th e  husband  has  
been gu ilt}' o f  con d u ct w h ich  h as im paired  h is w ife ’s h ea lth  an d  m ade it  
in to lerab le for h er to con tin u e to  liv e  w ith  h im . H e  has cited  in  su p p ort  
o f  his find ing on th e  la w  th e  fo llow in g  p assago from  th e  ju d gm en t o f  
•'Solomon, J ., in  W en tze l v . W e n tz e l- : — “ W hen tho  ground relied on  w as  
cru e lty  tho te s t  is, H a s i t  n o t  been p roved  th a t  b y  reason  o f  th e  d e fen 
d a n t’s m iscon d u ct i t  has b ecom e in to lerab le for th e  p la in tiff  to  liv e  w ith  
him  ? N o  general rule can  be la id  dow n an d  m uch w ill depend  upon  th e  
p h y s ic a l an d  m en ta l con d ition  o f  th e  w ife as w ell a s u pon  her character  
an d  d isp osition  ” . C ruelty  neod n o t be p h y s ic a l; m oral cruelty  w ill 
suffice. I t  is clear la w  n o w  th a t  “  w hen  once a  sp ou se  b y  un law fu l co n 
d u c t  m akes i t  dangerous or  in to lerab le for th e  other sp ouse to  continuo  
coh ab ita tion , th e  la tter  is  en titled  to  a  decree o f  ju d ic ia l separation  ” —  
see  A n n s b u r y  v . A r m s b u r y  3. de- V illiors J .A . in  C heek  v . C heek  (supra) 
stressed  th e  n ecess ity  for tho  p la in tiff  n o t  on ly  to  p rove th a t th e  sp ouses  
find i t  in to lerab le to  livo  to g eth er  b u t a lso  th a t  su ch  a cond ition  o f  th in gs  
w as cau sed  an d  created  b y  m iscon d uct on  tho defen dan t's p art. A n  
iso la ted  in c id en t is  n o t  en ou gh , esp ecia lly  i f  th e  p arties  con tinu e to  livo  
for a  lon g  t im e  thereafter. T here is  no d o u b t th a t  in  th is  case th e  g u ilty  
p a r ty  is  th e  husband .

Tire n e x t  su bm ission  m ado on  b eh a lf o f  th e  h usb and  w as th a t, in  v iew  
o f  th e  p la in tiff’s  s ta te m e n t in  ev idenco  th a t under no  circum stances w ill 
sh e g o  b ack  to  th e  d efen d an t, tho  m arriage is  now  a  m ockery an d  sh ou ld  
therefore bo d isso lved . T h is  su bm ission  m u st fa il for th e  reason  th a t  it  
d ocs n o t lio in  tho m o u th  o f  th e  husband , w ho is  hold to  bo tho g u ilty  
p a rty , to  com pla in  i f  h is  w ife  choosers th a t  th e  ma'rriago re lation sh ip  
sh o id d  con tin u e. S he is on titled  to  a sk  on ly  for a  jud icia l separation , 
ev en  i f  th e  greater re lie f  o f  a  d ivorco w ou ld  h ave been  justified  u p on  tiro

1 (1921) A. D. nip. 212. * (1913) A. D. 55.
s (1929) A. D. 109.
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ev id en ce, although I  d ou b t i f  th e  h u sb an d ’s conduct in  this caso w a s o f  a, 
su ffic ien tly  grave character to  w arrant tho granting o f a  d ivorce. I t  w as  
docided  in  O rr v. O tr  1 and  K e e r lh ira tn e ' v . K a ru n a iva th ie  2 th a t  a  jud icia l 
separation  m ay be ob ta in ed  on  th o  sam o grounds as a  divorco. P oysor, 
S .P .J ., in  tho lattor caso q u oted  w ith  approval tho words o f  S o lom on , 
J .A ., in  Johnston  r. J o h n sto n  3 :— “ Tho larger rem edy o f  d ivorce in clu d es  
separation  a  m ensa  cl thoro  an d  i f  th o  injured party  is sa tisfied  to  a sk  
for th e  smallor rem edy it  is d ifficu lt to  sco on w h a t grou n ds i t  
cou ld  possib ly  bo refusod ” .

I  w ould  dism iss th is ap peal w ith  costs in  both  Courts. I  w ou ld , how -  
over, draw  tho a tten tio n  o f  tho  D istr ic t  Ju d ge to  tho.form  o f  th e  dec-rco 
sign ed  by  him in th is caso. I t  h a s b een  p ointed  ou t to  us b y  S ir L a lita  
R ajapakso that tho dccrco th a t  h a s  boon entered is a  decree o f  d ivorco. 
T h is is obviously wrong, and a correct docreo for separation  a  m en sa  it. 

thoro  should  bo entered.

IIosk, C .J.— I  agree.
A p p e a l d is m is s e d .


