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1938 Present: P o y s e r S.P J. and Maartensz J. 

W E E R A P P E R U M A et al. v. W E E R A P P E R U M A . ' 

160—D. C. Colombo; 7,550. 

Marriage—Invalid by reason of legal impediment—Cohabitation in habit and 
repute—No presumption of marriage. 

Where a marriage registered between parties is invalid owing to a legal 
impediment a presumption of marriage by cohabitation in habit and 

repute cannot arise. 

TH E pet i t ioner c la imed le t ters of administrat ion 'to the es ta te of h i s 
deceased brother Dangedera G a m a g e E d w i n Weerapperuma. 

The e ighth respondent , S te l la Weerapperuma, opposed t h e grant o n t h e 
ground that, she w a s t h e l a w f u l w i d o w of the deceased and h a d c o n s e 
quent ly a preferential c la im to the le t ters of administrat ion. 

T h e e ighth respondent w a s first marr ied to Sath ianathan w h o filed a 
d ivorce act ion against her. The decree nis i w a s entered on October 15, 
1921. The decree w a s n e v e r m a d e absolute . 

On M a y 6, 1922, a marr iage w a s registered b e t w e e n the deceased , 
Weerapperuma, and the e i g h t h respondent , and t h e y l i ved toge ther u p 
to the deceased's dea th w h i c h occurred on March 18, 1936. S a t h i a n a t h a n > 
d ied on S e p t e m b e r 9, 1935. 

T h e l e a i n e d District J u d g e h e l d that she w a s t h e l a w f u l w i f e of t h e 
deceased and granted her let ters . F r o m this order t h e pe t i t i o ner 
appealed. 

N. E. Weerasooria ( w i t h h i m E. G. Wickramanayake), for pet i t ioner , 
appel lant .—At the t i m e of t h e marr iage of the e i g h t h respondent w i t h 
t h e deceased, her m ar r i age w i t h S a t h i a n a t h a n w a s subs i s t ing and not 
l ega l ly dissolved. Af ter t h e death of t h e deceased a n a t t empt w a s 
m a d e to obtain a decree abso lute in t h e d ivorce case, but the appl icat ion 
w a s refused. In t h e course of t h a t proceeding , t h e e i g h t h respondent 
contended that t h e d e c r e e nis i shou ld h a v e b e e n m a d e abso lute b y t h e 
Court ex mero motu, and that t h e marr iage w a s val id . T h e author i t i e s 
are against that. ( S a t h i y a n a t h a n v. Sathiyanathan'; s ee also Aserappa v. 
Aserappa'; Hulme-King v. De Silva'.) 

It w a s admit ted that there w e r e no c u s t o m a r y c e r e m o n i e s at t h e 
second marriage . 

[MAARTENSZ J . — H o w does that arise as t h e m a rr i a g e h a d n e v e r 
b e e n d i s s o l v e d ? ] 

O n e cannot p r e s u m e a l a w f u l marr iage w h e n t h e r e w a s a n i m p e d i m e n t 
to the marr iage a l though the part ies l i ved as h u s b a n d and wi fe . 

H. V. Perera, K.C. ( w i t h h i m D. W. Fernando and K. Subramaniam), 
for t h e e ighth respondent .—The l earned Dis tr ic t J ( udge h e l d that t h e 
regis trat ion of the second marr iage in 1922 const i tuted a good m a r r i a g e 
but that v i e w cannot b e supported. T h e l earned J u d g e is r i g h t . o n t h e 
g r o u n d of a marr iage b y habit and repute . T h e part ies en tered u n d e r 

1 [1937) 9 C. L. W. 135. 1 {1935) 37 N. L. R. 372. ' (1936) 38 N. L. R. 63. 
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a form of marriage and l i ved as husband and w i f e . Though there w a s 
a n impediment to the marriage, it can b e presumed that there w a s a 
legal marriage w h e n the impediment , w a s removed. 

[MAARTENSZ J . — D i d the parties real ize that there w a s an impediment ?] 
No . It is not necessary. 
[POYSER S.P.J .—Can there b e a presumption w h e n there is definite 

ev idence against it ?] 
Yes . It can be presumed. W h e r e there is no impediment , there 

m u s t b e some ceremony and m u s t not b e clandestine. If i s m e r e l y a 
civil contract. The leading case is The Bredalbane Peerage claim1. In 
De Thoren v. Attorney-General2, the parties w e n t through a form of 
marr iage though there w a s an u n k n o w n impediment . Everyone be l ieved 
that the marriage w a s good. It is improbable that the parties w o u l d go 
through another form of marriage once the impediment w a s removed, 
a n d the House of Lords he ld that it w a s not necessary. 

[MAARTENSZ J . — T h e Court shall presume that t w o people apparently 
l i v ing together w e r e l ega l ly married.] 

It i s a presumption of l a w and cannot b e rebutted b y a presumption 
of fact. It can b e rebutted only in a particular w a y . (Dinohamy v. 
Balahamy'; Wilkinson v. Payney'.) In Gunaratna v. Punchihamy', one 
of the parties to the a l l eged marriage said that there w a s no registration 
or marriage and that w a s sufficient t o rebut the presumption. T h e 
decis ion in Ptwich-i Nona v. Charles Appuhamy ' is against this contention. 

' T h e R o m a n - D u t c h l a w favours marriage w h e r e v e r it is possible. 
[MAARTENSZ J . — W h a t about your rel iance on the marriage of 1 9 2 2 

in the pet i t ion ? Is not that against y o u ?] 
N o . That is prec ise ly the point in t h e D e Thoren case (supra). 
The l a w is that if a person introduces another as his wi fe , that is a 

declaration, e v e n though t h e cohabitat ion arises out of an i l legal con
tract. H e n c e the presumpt ion arises. 

There w a s no pretence of marriage in Sastry Velaider Aronegary v. 
Sembecutty Vaigalie7. 

E. G. Wickramanayake, in reply .—The facts are against a presumption 
of marriage by habit and repute. U n d e r the Scotch l a w m e r e consent 
i s sufficient, b u t n o t so under our l a w w h i c h requires that t h e consent 
should h a v e b e e n open and at tended b y some ceremony. W h e r e i t i s 
n o t able to h a v e direct, pos i t ive ev idence that a ceremony did take 
place, the Court presumes that the ceremonies did not take place. 
(Gunaratne v. Punchihamy'.) 

This w a s approved and fo l lowed in Punchi Nona v. Charles Appuhamy 
(supra). 

H. V. Perera, K.C, referred to In. re Shephard, George v. Thyer'. 

F e b r u a r y 1 7 , 1 9 3 8 . POYSER S . P . J . - ' Cur. adv. vult., 
T h e pet i t ioner c la imed let ters of administration to the estate of his 

d e c e a s e d brother Dangedera G a m a g e E d w i n Weerapperuma. The 
e i g h t h respondent , S te l la Weerapperuma, opposed such grant on the 

> (1872) L. R. 2 H. L. Sc. 269. ' (1931) 33 N . L . R . 227. 
» (1876) 1 A. 0. 686. 7 (1881) 6 A. G. 364 ; 2 N. L. R. 322. 
» (1927) 29 N. L. R. 114. " (1912) 15 N. L. R. SOI at 504. 
* (1791) 4 Term 468. ' (1904) 1 Ch. 456. 

• (1912) 15 N. L. R. SOI. 
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ground that she w a s the l awf u l w i d o w of the deceased and had' c o n s e 
quent ly a preferential c la im to such letters . 

The facts are as f o l l o w s : T h e e ighth respondent w a s first marr ied to 
one Sath ianathan w h o obta ined a divorce from her o n October 15, 1921. 
T h e decree, however , w a s n e v e r m a d e absolute. 

On M a y 6, 1922, she marr ied the deceased, the marr iage w a s d u l y 
regis tered (8DI) , and t h e y l i ved together u p to the deceased's dea th 
w h i c h occurred on March 18, 1936. 

Sathianathan did not die til l S e p t e m b e r 9, 1935, and it w a s contended 
on behalf of the pet i t ioner that t h e e ighth respondent did not contract 
a val id marr iage w i t h the deceased as the decree nis i grant ing Sath ia
nathan a divorce w a s n e v e r m a d e absolute . 

T h e District J u d g e rejected this argument- and' he ld that a l though 
decree absolute w a s not actual ly entered of record, the decree nisi b e c a m e 
absolute " in e f f ec t" after the lapse of three m o n t h s as no Cause h a d 
been s h o w n against it be ing m a d e absolute . 

The District J u d g e also s tated that " i t has a l w a y s b e e n the pract ice 
of this Court to m a k e decree nis i in a d ivorce act ion abso lute w i t h o u t 
any application on the part of t h e part ies ". 

H o w e v e r that m a y be , there is a dec i s ion of this Court to the effect 
that such pract ice is not justified b y any provis ion of the Civi l P r o c e d u r e 
Code. 

In Aserappa v. Aserappa1, the fo l l owing passage occurs in the j u d g m e n t 
of D a l t o n S.P.J. : — 

" According to the practice of that Court, h e s ( i . e . , t h e Distr ict Judge , 
Colombo) states that decrees absolute , in matr imonia l cases I presume , 
are entered as a mat ter of course after t h e lapse of t h e prescr ibed 
period w i thout the Court be ing m o v e d thereto b y e i ther party. T h e 
pract ice I understand, is based u p o n w h a t are s tated to b e t h e expl ic i t 
provis ions in sect ion 605 of the Code. If that pract ice h a d b e e n 
fo l lowed therefore in this case, the Court w o u l d h a v e m a d e the decree 
absolute immedia te ly after the expirat ion of three m o n t h s f rom the 
date of the decree nisi . It is c lear that the pract ice is no t uni form, 
because it w a s not fo l lowed in this case. E v e n in A u g u s t w h e n t h e 
plaintiff's application w a s deal t w i th , the fai lure to act in accordance 
w i t h this pract ice w a s not ment ioned . 

" If there is any such pract ice in force, and m y brother M a a r t e n s z 
informs m e that it w a s in force w h e n h e w a s Distr ict Judge , Colombo, 
I a m not satisfied that it is justified b y a n y prov is ion of t h e Code. It 
s e e m s to m e that the person w h o requires the Court to m o v e , shou ld 
m o v e t h e Court, and not that the Court shou ld act of i ts o w n m o t i o n 
in m a k i n g t h e decree absolute." 

I th ink h o w e v e r it is unnecessary for u s to dec ide w h e t h e r this pract ice 
i s justified b y t h e Code or not . T h e fact remains that in this case t h e 
decree nisi w a s not m a d e absolute and I cannot agree w i t h t h e Distr ict 
J u d g e that the decree automat ica l ly b e c a m e absolute w h e n three m o n t h s 
had expired, and therefore, t h e e ighth respondent w a s , i n m y opinion, 
unable to contract a va l id marr iage at the t i m e she 'marr i ed the deceased. 

1 (1935) 37 N. L. S. 372 at p . 374. 
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Mr. Perera conceded that he would not support the judgment on 
these grounds, but argued that as the deceased and the eighth respondent 
lived together for fourteen years as husband and wife and were regarded 
as such by their friends and relations, that the law would presume a 
legal marriage. The case he principally relied on in support of this 
argument was De Thoren v. Attorney-General1. 

That case has been considered in various local decisions and the law 
in regard to the presumption of marriages now appears to be well 
settled. 

On this point I would refer to Dinohamy v. Bdlahamya Privy Council 
decision. In that case the following passage occurs in the judgment 
of Lord Shaw": — 

"It is not disputed that according to the Roman-Dutch Law there 
is a presumption in favour of marriage rather than of concubinage; 
that according to the law of Ceylon, where a man and woman are 
proved to have lived together as man and wife, the law will presume, 
unless the contrary be clearly proved, that they were living together 
in consequence of a valid marriage, and not in a state of concubinage. 
A judgment substantially in these words (Sastry Velaider Aronegary 
v. Sembecutty Vaigalie1), was pronounced by this Board through Sir 
Barnes Peacock. Sir Barnes discusses the law with some fullness, 
quoting among other cases the opinion of Lord Cairns in De. Thoren v. 
Attorney-General (supra) and making reference to the Scotch leading 
case, the Bredalbane Case'." 

In this case it is clearly proved beyond all doubt that the marriage 
between the eighth respondent and the deceased was invalid. How 
under these circumstances there can be any presumption in favour of a 
valid marriage I fail to see. 

I need only add that the eighth respondent recently sought to have 
her marriage with the deceased legalized by having the decree nisi made 
absolute " nunc pro tunc". (Sathiyanathan v. Sathiyanathan'.) it was 
held however by this Court: (i.) that a party to a marriage, in respect 
of which a decree nisi for dissolution of marriage has been entered, is 
not entitled to contract another marriage until decree absolute is entered ; 
(ii.) that if a party to a divorce action contracts another marriage after 
decree nisi, but before decree absolute, and during the lifetime of the 
other party, (a) the second marriage is invalid; (b) on the death 
intestate of either of the contracting parties to the second marriage, the 
survivor is not entitled to any share of the estate of the deceased. 

That case however was argued on the basis that the District Judge 
should " ex mero rriotu " have entered decree absolute and so it might be 
argued that this decision does not necessarily decide this appeal. 

However that may be, the eighth respondent did not contract a 
valid marriage with the deceased, nor can, for the reasons previously 
set out, it be presumed that they were married. 

> (7876) I A. C. 686. 
• (7927) 29 N. L. B. 114. 
» (7927) 2 9 S. L. B. at p . 116. 

* (18S1) 6 A.C. 364 : 2 N. L. B. 322. 
* (1872) L. B. 2 H. L.Sc: 269. 
* (1937) 9 Cey. Law Weekly 136. 
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I would allow the appeal and direct that the appellant be granted 

letters of administration to the estate of the deceased Dangedera Gamage 
Edwin Weerapperuma. 

In regard to costs I think an inquiry as to the eighth respondent's 
status was unavoidable and therefore consider that the costs in the 
lower Court and of this appeal should come out of the estate. 

MAARTENSZ J . — I agree. 
Appeal allowed. 


