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K A N D A S A M Y T H E W A R v. C A S S I M . 

150—C. R. Jaffna, 3,905. 

Appeal—Leave to appeal in Court o f R e q u e s t s ' ca se—Time w i t h i n w h i c h t h e 
a p p e a l should be perfected—Sundays and p u b l i c h o l i d a y s not excluded— 
Civil Procedure Code, s s . 7 5 4 a n d 756 . 

T h e S u p r e m e C o u r t i n g r a n t i n g l e a v e t o a p p e a l i n a C o u r t o f R e q u e s t s ' 
c a s e o r d e r e d t h a t t h e a p p e a l s h o u l d b e p e r f e c t e d w i t h i n f o u r t e e n d a y s o f 
t h e r e c e i p t o f t h e r e c o r d b y t h e C o u r t o f R e q u e s t s . 

I n t h i s c a s e t h e r e c o r d w a s r e c e i v e d b y t h e C o u r t o n J u l y 9, 1 9 3 7 , t h e 
p e t i t i o n w a s filed o n J u l y 2 2 , s e c u r i t y w a s t e n d e r e d a n d t h e b o n d filed 
o n J u l y 2 6 . 

Held, t h a t t h e a p p e a l h a d n o t b e e n p e r f e c t e d w i t h i n t h e t i m e fixed b y 
t h e S u p r e m e C o u r t . 

S u n d a y s a n d p u b l i c h o l i d a y s a r e n o t e x c l u d e d i n t h e c o m p u t a t i o n o f 
t h e t i m e a l l o w e d t o p e r f e c t t h e a p p e a l . 

Held, further, t h a t t h e S u p r e m e C o u r t h a d n o p o w e r t o g r a n t r e l i e f 
u n d e r s e c t i o n 7 5 6 o f t h e C i v i l P r o c e d u r e C o d e . 

Murugesu v. Arumugam et al. ( 1 6 Cey. L. Rec. 228) f o l l o w e d . 

TH I S w a s an appeal from a j u d g m e n t of t h e Commiss ioner of Reques t s , 
Jaffna, f rom w h i c h the appel lant had been granted specia l l eave to 

appeal by t h e S u p r e m e Court. 

E. B. Wikramanayake, for the respondent , raised a pre l iminary objec
t ion to the hear ing of the appeal .—The appeal h a s not b e e n per fec ted 
w i t h i n the t i m e ( fourteen days ) ordered b y t h e S u p r e m e Court w h i c h 
heard the pet i t ion for l e a v e to appeal and laid d o w n t h e condi t ion u n d e r 
w h i c h l eave w a s granted . T h e four teen days from t h e da te of t h e rece ipt 
of the record by the Court b e l o w should be reckoned i n c l u s i v e of S u n d a y s 
and publ ic ho l idays . It is conceded t h a t if such d a y s b e e x c l u d e d t h e 
appeal is in t ime. T h e provis ions of sec t ion 756 of the Civ i l P r o c e d u r e 
Code h a v e no appl icat ion h e r e in so far as t h e y re la te to t h e ca lcu lat ion 
of t i m e w i t h i n w h i c h an appeal should be preferred to t h e Court of first 
ins tance in cases w h e r e t h e r e . i s a r ight of appeal . T h o s e s ta tutory 
provis ions refer on ly to such cases. H e r e w e haVe a specific order of the 
S u p r e m e Court defining a t i m e l imit into w h i c h t h e m o d e of ca lcu lat ion 
la id d o w n in sect ion 756 eannot l e g i t i m a t e l y b e imported . S e e in th i s 
connect ion the case of Murugesu v. Arumugam and another \ 

N. Nadarajah ( w i t h h i m G. E. Chitty and S. Mahadeva), for the appe l 
lant .—The provis ions of sect ion 756 e i ther app ly or h a v e n o appl icat ion 
in cases w h e r e l e a v e is obta ined from t h e S u p r e m e Court . If t h e y are t o 
b e appl ied t h e y m u s t be appl ied as to t h e w h o l e of t h e m or not at all . It 
c a n n o t b e said that t h e y apply in part, n a m e l y , as t o the m o d e i n w h i c h 
the appeal is to be perfected, and not as to t h e m a n n e r in w h i c h t h e t i m e 
is to b e computed . It w o u l d b e h i g h l y i n c o n v e n i e n t and m i s l e a d i n g t o 
h a v e t w o different s y s t e m s of computat ion w h e r e the m o d e of per fec t ing 
of t h e appeal i s one and the s a m e i n both cases . If t h e prov i s ions of t h e 
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sect ion h a v e n o application at all, t h e appel lant is st i l l in t ime for t h e 
reason that t h e appeal w a s filed w i t h i n the fourteen days proper. It w a s 
o n l y t h e perfect ing of securi ty w h i c h w a s de layed ; but the very necess i ty 
for such security only arises from the requirements of this identical 
sect ion 756. It wou ld b e inequitable therefore to apply i t s provis ions 
on ly in part. 

M a y 10, 1938. MOSELEY J.— 

This appeal w a s brought b y l eave of the Supreme Court, w h i c h ordered 
that t h e appeal- should b e d u l y perfec ted w i t h i n fourteen days of t h e 
receipt of t h e record b y t h e Court of Requests . It w a s cal led for hear ing 
before m e on March 23, w h e n Counsel for the respondent raised t h e 
object ion that the appeal had not been perfected w i t h i n the st ipulated 
t ime. T h e c ircumstances differ in no mater ia l fashion from those, w h i c h 
ex i s t ed in the case of Murugesu v. Arumugam and another \ and whi l s t I 
w a s prepared to fo l low t h e decis ion of Fernando J. in that case, I ordered 
the point to b e argued before a B e n c h of t w o J u d g e s for the purpose of 
obtaining a rul ing that w o u l d be b inding in future cases. 

I n th i s case t h e record w a s rece ived b y t h e Court of Reques t s o n Ju ly 
9, 1937. T h e pet i t ion w a s filed on the 22nd, security w a s tendered and 
t h e bond filed o n t h e 26th. T h e appeal w a s therefore not perfected 
w i t h i n the t i m e fixed b y the Court. I m a y observe here that w h i l e t h e 
t erm " p e r f e c t e d " h a s not, as far as I a m aware , rece ived interpretat ion 
in law, I th ink it m u s t b e taken t o imply that all s teps have been taken b y 
t h e appel lant w h i c h are necessary prel iminaries to the transmiss ion b y 
t h e Court of Reques t s of the pet i t ion of appeal to the S u p r e m e Court. 

Counse l for t h e appel lant argued that , s ince t h e s teps necessary for 
perfect ing t h e appea l are la id d o w n in sect ion 756 of the Civi l Procedure 
Code, t h e computat ion of t i m e should b e as directed in that sect ion. 
S e c t i o n 756 appl ies t o appeals rece ived b y t h e Court of first ins tance 
under sect ion 754 and provides for the computat ion of t i m e ad in the latter 
s ec t ion directed. T h e re levant port ion of sec t ion 754 i s as f o l l o w s : — 

" T h e pet i t ion of appeal shal l b e presented to t h e Court of first 
instance for th i s purpose b y t h e party appel lant or h i s proctor w i t h i n 
a period of t e n days , or w h e r e s u c h Court i s a Court of Requests , s e v e n 
days , from the date w h e n t h e decree or order appealed against w a s 
pronounced, e x c l u s i v e of the day of that date itself and of the day w h e n 
t h e pet i t ion is presented and of S u n d a y s and public hol idays . . . . " 

Counsel for t h e appel lant contended that for " t h e date w h e n the decree 
or order appealed against w a s p r o n o u n c e d " there should b e subst i tuted 
" t h e date of t h e rece ipt of the record in t h e court of first ins tance" , a n d 
that , if t h e in t erven ing S u n d a y s are exc luded, t h e appel lant i s i n t ime. 

T h e p o w e r of t h e S u p r e m e Court t o grant l e a v e t o appeal i n such a case 
as this is conferred b y sect ion 13 (2) of Ordinance N o . 12 of 1895. T h e 
S u p r e m e Court m a y order that a pet i t ion of appeal b e admit ted " u p o n 
such condit ions and w i t h i n such t i m e as to t h e J u d g e shal l s e e m m e e t " . 
T h e t i m e is c lear ly w i t h i n t h e discret ion of the Judge , and un les s the order 
e x p r e s s l y refers to sec t ion 756, that sect ion does not s e e m to m e to h a v e 
a n y application. 
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I h a v e referred to t h e case of Murugesu v. Arumugam'and another (supra) 
i n w h i c h Fernando J . cons idered t h e t erms of sec t ion 7 of t h e Interpreta
t i o n Ordinance, N o . 21 of 1901, and w e n t o n to s a y " W h e n th i s Court 
ordered t h e pet i t ion of appeal to b e perfected w i t h i n 14 days , no c o n 
s iderat ion w a s taken of t h e fact that there m a y b e S u n d a y s or h o l i d a y s 
intervening , and i t m u s t b e presumed that all d a y s w h e t h e r S u n d a y s or 
ho l idays or not w e r e to be reckoned w i t h i n that period. I n o ther w o r d s , 
I p r e s u m e that i n f ixing that per iod t h e Court h a d d u e regard t o t h e 
prov is ion of sect ion 7 of Ordinance N o . 21 of 1901". 

W i t h those observat ions I respect fu l ly agree. T h e appeal has not , in 
m y v i e w , b e e n perfected in the t i m e a l l o w e d by the Court a n d m u s t 
there fore b e rejected. \ 

W e w e r e inv i ted b y Counse l for t h e appel lant to exerc i s e t h e p o w e r 
g i v e n t o th i s Court by sect ion 2 of Ordinance No . 42 of 1921 and grant 
rel ief accordingly . T h e sect ion, h o w e v e r , o n l y appl ies t o cases of n o n 
comp l i ance w i t h the provis ions of sec t ion 756. I h a v e a lready e x p r e s s e d 
t h e opin ion that the order admi t t ing t h e appeal h a s n o re ference t o that 
sec t ion . W e h a v e not, therefore , t h e p o w e r t o grant t h e rel ief asked, 
e v e n if it should appear to be a case m e r i t i n g considerat ion. 

The respondent w i l l h a v e h i s costs of t h e appeal . 

MAARTENSZ J . — I agree . 
* Appeal dismissed. 


