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1956 P r e s e n t • Lord Oaksey, Lord Tucker, Lord Cohen,
Lord Keith of Avonholm and Mr. L. M. D. de Silva

S. 1C. SUURAM ANTAM , A ppellant, a n d  THIS Q U E E N , R e sp o n d e n t

P r ic y  C o u n c il A p p e a l  N o . 2 0  o f  1 9 5 5

S . C . 4— M .C . P o in l  P e d ro , 1 6 ,5 2 5  (1st N o r th ern  C ir c u i t ,  1 9 5 4 )

Contempt of Court—Perjury— Exercise oj summary powers of punishm ent— Principles 
applicable— Criminal Procedure Co>lc, s. 410.
The summary power conferred by section 440 (l) of tlio Criminal Procedure 

Code is one which should only bo used when it is clear beyond doubt 
that a witness in the course of his evidenco in the case being tried has com
mitted perjury. I t  was never intended that in the oxercise of tho power under 
section 4 4 0  (1) in tho c o u r s e  o f  a criminal trial a subsidiary criminal investi
gation should be set on foot not against the prisoner charged bu t against tho 
witness in the case. I f  such an investigation is necessary it  can and should 
be set on foot under section 440 (4).

-A .P P E .A L , b y  sp ec ia l loavo, against an order o f  a  C om m ission er  o f  
A ssize o f tho S uprem e C ourt.

P h in cu s Q uuss, Q .C ., w ith  R . K . J lan doo  and B id c n  A sh broo lce , for  tho  
witnoss-appcllant.

T . 0 .  K e llo ck , for tho Crown.

April 10, 195G. [D e liv e re d  b y  L ord Oaksey']—

C u r . a d v . vu ll.

This is an appeal, b y  sp ec ia l leave, against the Order o f  a  C om m issioner  
o f  Assize o f  ths Suprem o Court o f  Ceylon, datod th e  1 8 th  M arch , 1954, 
w heieb y  the ap pellan t w as sentenced  to one m o n th ’s  r igorou s im p r iso n 
m ent for having g iven  fa lse  ev idence during the cou rse o f  a  tr ia l for a 
m inder on tho 27th  N o v em b er, 1952, before tho sa id  C om m issioner w ho, 
in sentencing tho ap p ellau t, purported to  exerciso th e  su m m a ry  p ow ers  
vestod  in him under section  440 (1) o f  the Crim inal P ro ced u re  C ode o f  
Ceylon.

The appellant h as served  tho said  sentence.

I t  is convenient to  se t o u t section  440 o f  the Crim inal P roced u re  C ode :— ■

Summary “ 440. (1) I f  an y  person g iv in g  ev id e n ce  o n  a n y  su b jec t
punishment jn 0pCIl C ourt in  an v  judicial p roceed in g  u n d er  th is  Code
for perjury . r  1 °
in open gives, in  tho  op in ion  o f  the C ou it before w h ich  th e  ju d ic ia l
Court. proceed ing is . h eld , falso evidenco w ith in  th o  m e a n in g  o f
S e c tio n  1SS o f  th e .P o n a l Code it  shall be la w fu l for  th e  C ourt, if

. such  Court bo th e  Suprem e Court, sum m arily to  s e n te n c e  su ch  w itn ess
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' as for a contem pt o f tlio  Court to  imprisonment eith er sim ple or 
rigorous for any p 9riod n o t oxcooding threo m ontlis or to  lino such  
w itness in any sum  not oxcocding two Jnindred ru p ees; or i f  suclt 
Court he an inferior Court to  o ld er such w itness to  p ay  a fine not 
exceed ing fifty rupees and in  default o f payment o f  such fino to undergo  
rigorous im prisonm ent for any period not exceeding tw o m onths. 
W henever the power given  by th is Section is exercised b \ a  Court- other  
than  the Supreme Court tire Ju d ge or Magistrate o f  such Court shall 
record tho reasons f ir  im posing such fine.

“ (2) A nv person who has undergone any sentence o f im prisonm ent 
or paid any fino im posed u n d -r  th is Section shall not he liab le to  he 
punished again for the sam e offence.

“ (3) A ny person aga in st whom  an y  order is m ado by  a n y  Court 
other than tho Suprem e Court under Sub-sostion ( !)  o f  th is Section  
m ay appeal to tho Suprem e Court and ovciv such A ppoal shall ho 
su bject to the provisions o f  th is  Code.

(4) In  lieu o f  exorcising th e  power given by this Section  the Court 
m a y  i f  it- thinks fit transm it tiro record of tho judicial proceeding to  
tho  Attornoy-Gonoral to enab le him  to exorcise tho pow ers conferred  
on him  by this Code or p roceed  in m anner provided by S ection  3S0.

■ “ (5 ) N oth ing in this S ection  contained shall bo construed as d ero
ga tin g  from  or lim iting tho pow ers and jurisdiction o f  tho Supiremo 
Court or the Judges thereof. ”

Tho appellan t w as sentenced  in  th e  follow ing circum stances :—

Tho accused man. one Y oorakathoy Tharuman ulins  Thnrm alitigain, w as 
charged under section  296 o f  th e  Penal Code with the m urder o f  one 
K an dasam y on tho 27th  N ovom ber, 1052. at or near a road jun ction  
know n as N clliadi Junction .

Tho appellant u as at th a t tim o th e  Yillago Headm an o f Kara-vot-ti N orth , 
a v illage  which ab utted  on tho north  side o f N clliadi Ju n ction  w hich  w as 
tho scone oT tho offence. Tho v illage  o f  Kara vet ti Wost- ab u tted  on  the  
so u th  side o f N clliadi Ju nction .

Tho caso for tho prosecution  appears to have been th a t th e  deceased  
w as seriously assaulted  and  b ea ten .b y  tho accused and tw o others (who  
w ere not before tho Court) on th e  north side o f N clliadi J u n ctio n  soon  
after  it had becom e dark (i.e. about 6 .3 0 -7  p.m .). His assa ilan ts le ft  
th e  injured man ly ing on the road whore he was attacked but su bsequ en tly  
ho w as rem oved to  the sou thern  side o f  the Junction  by tw o innocent 
persons who placed  him  under a tam arind tree. A fter th e  a tta ck  the  
attack ers w ent aw ay but tho accused  returned shortly after and finding  
tho injurod person under th e  tree attacked  him again, th is tim e w ith  a 
knife. Tho injurod man died  as a result o f the. injuries he had thus 
received .

Tho caso for tho prosecution  was supported pi ineipally by the ovidonce  
o f  tw o  alleged oyo-w itnosscs an d  by the evidence o f  polico officers and  
others (tho appellant am ong them ) who had either assisted  at tho p olice  
i l l  vest igati"i' or otherw ise had p layed  som e part therein,
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Tlu> appellan t w as ca lled  for tho prosocution an d  testif ied  th a t  ho was 
n o t an  cyo  w itnoss n o r  in  possession  o f  in form ation  w h ich  dofin itoly  
idontifiod an y  person  w ith  th o  crimo. H o was first in form ed  o f  th o  oflbnco 
a t  about 7 .3 0  p .m . on  th o  d a y  in  question  and w ith in  10 m in u te s  or so  
o f  Jiis rocoiving su ch  in form atio n  ho wont to  N clliad i J u n c tio n  : O n his 
arrival a t  tho J u n c tio n  lie 'fo u n d  tho injured m an  a liv e  b u t grave ly  
woundod ly in g  u nder a  treo w ith in  tho jurisdiction o f  tho  K a r a v o tt i W est 
H eadm an in  w hose a b sen ce  ho (tho appellant) assum ed ju r isd ic t io n  to  deal 
w ith th e  om cigen cy  : H o  reported  tho offenco to  tho p o lico  b y  telophono  
very shortly  after— a t  a b o u t 7 .4 5  p .m .— and until th e  p o lice  arrived  a t  
ab out 9 p .m . he carried  o u t h is d uties as best ho could : A t  ab o u t S . 15 
p.m . ho said lie s e n t  a  w ritten  m essage to  the K aravotti W est H eadm an  
asking for h is car for  th o  ron ioval o f  the injured person  b u t tho  m essage  
w as not accep ted  an d  w as returned to  him . H e w as u n ab le  to  find th e  
letter. The K a r a v e tti W est H eadm an  did not arrivo o n  th e  scen o  before 
ab out 9 p .m .: T h e  a p p e lla n t tried vain ly  to en list tho a s s is ta n c e  o f  car 
owners for rem oving  th o  injured person who died e v e n tu a lly  a t  ab out  
S .3 0  p.m . i.o. before th o  arrival o f  either the police or th e  K a r a v e tt i W est 
H oadm an. L ater th e  a p p e lla n t telephoned to tho h osp ita l a n d  arranged  
for tho rem oval o f  th o  d eceased .

Before tho arriva l o f  th o  police or the K aravotti W est H ead m an  ho 
questioned, am ong o th ers, on e K andappu a neighbouring b ou tiq u e  koopor 
and  recorded h is s t a t e m e n t : Tho appellant s ta te d  th a t  th ere  w as a 
general reluctance on  tho  p art o f  several persons who h ad  boon questioned  
to  com e forward w ith  a n y  inform ation  o f  th • attack  o il th e  d eceased  : H o  
doniod th a t there w as a n y  tru th  in  the suggestion th a t “  w e  a ll o f  ns g o t  
together an d  su p p ressed  th o  fa ct a s to who tho a ssa ila n t w as. ”  Tho  
K aravetti W est H e a d m a n  w as n o t called as a w itness.

Tho Com m issioner appoars to h ave formed the op in ion  th a t  ev id en ce o f  
th e  murder had  b een  a n d  w as being suppressed and  ho therefore o n  his 
ow n in itia tive  ca llod  a  niunbar o f  witnesses and cross o x a m in ed  th e  pro- 
sed itio n  w itnosses an d  tho  w itnessos ho had called n o t in  co m iectio n  w ith  
the alleged m urder w h ich  ho w as trying but in conn ection  w ith  th e  alleged  
suppression o f  ev id en ce  o f  th a t  murder. In  tho course o f  th is  cross e x a 
m ination ho form ed th o  op in ion  th a t tho appellant an d  soin o o f  th e  police  
and  other w itnessos w ero com m ittin g  pci jury and  p roceeded  to  d irect tho  
acqu itta l o f  tho p risoner a lthou gh  he stated  that h e h ad  n o t tho  s lig h test  
doubt that the p risoner w as g u ilty  and that lie had  w ith  th e  assistan ce o f  
th e  police an d  o f  th o  ajipellan t suppressed tho ev id en ce . A t  a later  
hearing tho C om m issioner after hearing counsel for tho p o lice  an d  oth er  
w itnessos and  th e  a p p e lla n t sentenced them  to  v a r io u s torm s o f  
imprisonment-. - _

In  their L ordsh ip s’ op in ion  the courso taken  b y  th e  learn ed  Com 
m issioner w as m isco n ce iv ed . Tho sum m ary powor con ferred  b y  section  
440 (1) is one w hich  sh o u ld  on ly  bo used when it  is  clear b ey o n d  d oub t  
th a t a  w itness in  th e  courso o f  h is evidouco iu  th e  case , b e in g  triod  has 
com m itted  porjury. - I t  w as in  their Lordships’ o p in io n  n e v e r  in ten d ed  
th a t in  tho exorcise  o f  tho  p ow er under section 440  (1) in  th e  course o f  a  
crim inal trial a  su b sid ia ry  crim inal in vestigation  sh ou ld  be so t o ii fo o t not 
again st tho prison er chargod  but against the w itnosses in  th o  c a s e . .
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I f  siieh  an 'investigation  is necessary H  can and  should  1«3 sol on fool 
under, soction . 410 (4). T heir L ordships w ill Ihorcforo hum bly adviso  
H er M ajesty  th a t  tho appeal sh ou ld  bo allow ed and  tho Order o f  tho Com- 
niissionor o f  A ssizo  Suprem e Court o f C ey lon -d ated  t h e l S t h  March, 
1954, se t  asid e. In  a ll tho circum stances o f  the caso th ey  th ink  it  right to  
m ako the unusual order th a t tho appellant shall havo h is costs o f  tho 
appoal and  o f  tho pot it ion for special leave.

A p p e a l allow cil.


