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Co-operative Societies Ordinance, No. 16 of 1936—Award of arbitrator—Appli­
cation for execution of award—No notice to respondent—Ciuil Procedure 
Code, s. 224. 
There is no legal requirement that notice of an application for execution 

of an award made by an arbitrator under section 45 of the Co-operative 
Societies Ordinance should be issued to the party affected. 

T HIS case w a s inst i tuted as a test case to find out whether notice 
should be issued to the respondents before a wri t is granted in 

t erms of the award of an arbitrator under section 45 of the Co-operative 
Societ ies Ordinance, No. 16 of 1936. The learned District Judge he ld that 
not ice must issue and the plaintiff-appellant appealed against that order. 

J. E. M. Obeyesekere, C.C., for plaintiff, appel lant .—Section 45 (1) (b) 
of the Co-operative Societ ies Ordinance, No. 16 of 1936, provides the 
m e t h o d of set t l ing disputes b e t w e e n the society and a member. The 
dispute w a s referred to the Registrar, w h o in terms of sect ion 45 (2) 
referred it to an arbitrator. The Co-operative Societ ies Ordinance, 
No. 34 of 1921 is repealed, but the rules made under section 37 of that 
Ordinance are kept al ive by section 52 (2) of the 1936 Ordinance. T h e y 
are publ ished in Gazette No . 8,179 of N o v e m b e r 30, 1935. Appl icat ion 
w a s m a d e under rule 29 (Jc) to the District Court of Kandy to enforce the 
a w a r d of the arbitrator, w h i c h wou ld be enforced, in the same manner as 
a decree of the Court. H e n c e section 225 of the Civil Procedure Code, 
1889 applies . There is n o provis ion in that sect ion to s erve not ice of 
application to the judgment-debtor . The only sect ion in the Civil 
Procedure w h i c h provides for such not ice is sect ion 347. 

A certified copy of the award is sufficient to inform the Court of the 
award. T h e Court cannot inquire w h e t h e r the award is correct or not. 
Under sect ion 45 (5) of the Co-operative Societ ies Ordinance, No. 16 of 
1936, the award is final. If any adjustment is m a d e in the award it 
m u s t be stated in the application for wri t as required by sect ion 224 of 
the Civil Procedure Code. 

The Court is m e r e l y aiding the execut ion of the award. The learned 
Distr ict Judge assumed that the principle in Mackie v. The 
Commissioner of Stamps1, and in Gunawardene v. Gunasekera', namely , 
that no order must be made affecting a person wi thout hearing him, 
prevented h i m from issuing wr i t w i thout notice on the respondent. 
Here the arbitrator heard the respondent and h is order is final if 
n o appeal is preferred. T h e Court has to perform a mere ministerial 
duty . He is asked to he lp in the col lect ion of the money . There is no > 
l ega l requirement to i ssue notice. T h e provis ions la id d o w n in section 
224 of the Civil Procedure Code are sufficient to prevent any miscarriage 
o f just ice. If the mater ia l before the Court is sufficient, the wri t m u s t 
i ssue , but if it is not sufficient, it can direct further material to be placed 
b e f o r e it. 

Cur. adv. vult. 



MOSELEY 3.—Kandy Co-operative Urban Bank v. Senanayake. 353 

N o v e m b e r 1 1 , 1 9 3 7 . MOSELEY J.— 
This is an appeal against the order of the District Judge , Kandy , u p o n 

an application by the appel lant for a wr i t of execut ion upon the a w a r d 
of an arbitrator, to w h o m the mat ter had been referred, as prov ided b y 
sect ion 4 5 of Ordinance No. 1 6 of 1 9 3 6 . The procedure for enforc ing an 
award of the arbitrator appointed by the Ordinance is laid d o w n in 
rule 2 9 (fc) of the rules publ i shed at page 1 7 5 5 of the Government Gazette, 
dated December 6 , 1 9 3 5 . These rules w e r e framed under sect ion 3 7 ( 2 ) (s) 
of Ordinance No. 3 4 of 1 9 2 1 (now repealed) but are kept a l ive by Ordinance 
No. 1 6 of 1 9 3 6 unt i l replaced. 

Rule 2 9 (fc) is as fo l lows :— r 

" A decis ion or award shall , on appl icat ion to any Civil Court h a v i n g 
jurisdict ion in the area in w h i c h the Soc ie ty operates , b e enforced in 
the same manner as a decree of such Court" . 

The enforcement of a decree is provided for by sect ions 2 2 4 , 2 2 5 , and 
3 4 7 of the Civil Procedure Code. The last m e n t i o n e d sect ion m a y be 
ignored for the purposes of this case, s ince it appl ies on ly to appl icat ions 
for execut ion w h e r e m o r e than a year has e lapsed s ince the date of t h e 
decree. Sect ion 2 2 4 prescribes the particulars w h i c h are to be set out in 
an application for e x e c u t i o n ; sect ion 2 2 5 requires the Court to sat isfy 
itself that the application conforms w i t h the direct ions conta ined in 
sect ion 2 2 4 , and e m p o w e r s the Court, un less so satisfied, to refuse to 
enterta in the application. If satisfied, the Court is required to direct 
that execut ion shal l issue. 

In the present case the appl icat ion w a s m a d e substant ia l ly in the form 
prescribed in schedule II. to the Civil Procedure Code, but I m a y at once 
observe that the fai lure on the part of the " legal representat ive " of t h e 
plaintiff soc iety to furnish there in several necessary part iculars w o u l d , in 
m y opinion, h a v e justified the Distr ict J u d g e in s u m m a r i l y re fus ing t o 
entertain the application. That, h o w e v e r , for the purposes of th i s appeal , 
w h i c h is from a judgment in a test case, is bes ide the point , as also is t h e 
omiss ion of the said legal representat ive to m a k e the appl icat ion b y 
mot ion as provided by sect ion 91 of the Code. These mat ters are m e r e l y 
ment ioned as indicat ive of the s o m e w h a t casual m a n n e r in w h i c h the 
assistance of the District Court w a s invoked. 

The learned District Judge after hear ing Counse l for the appl icant w a s 
of opinion that before wr i t should issue not i ce of the appl icat ion should 
first be served on the respondents . T h e quest ion w h i c h h e set h imsel f to 
a n s w e r w a s enunciated by h i m as f o l l o w s : — " Before a Court orders w r i t 
to issue in the c ircumstances of this case, is it l a w f u l l y requis i te that 
not ice of the application should b e served on t h e part ies against w h o m it i s 
sought to issue w r i t ? " 

N o w , it is clear that no such not ice is required by the Civil P r o c e d u r e 
Code except in cases w h e r e the appl icat ion is m a d e more than one y e a r 
from the date of the decree, but the learned Distr ict J u d g e sought to d r a w 
a dist inct ion b e t w e e n an award by an arbitrator and a decree of the Court . 
That an award should be enforced in the same m a n n e r as a decree is not, 
said he , tantamount to say ing that the award shal l b e d e e m e d to b e a 
decree of the Court. H e t h e n proceeded to deal w i t h the mat ter in t h e 
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l ight of convenience . It w a s conceded by Counsel that if the respondents 
had paid the debt they wou ld be ent i t led to be. heard. It i s more conve­
nient , h e thought, to hear t h e m on that point before, rather than after, 
w r i t had issued. That m a y be true, but it seems to m e a not very 
substantial ground upon which to base the conclusion that notice must 
i s sue .on the parties to be proceeded against. In arriving at that conclu­
sion the learned District Judge considered the cases Mackie v. The Com­
missioner of Stamps et aV and Gunawardene v. Gunasekera. Each of 
these cases w a s an appeal from the order of a Court enforcing an order by 
the Commiss ioner of Stamps, and in each case a ground of appeal w a s 
that the order has been made wi thout giving the party sought to be 
affected an opportunity of being heard. Counsel for the appellant 
submit ted that the learned Distr ict Judge misdirected himself in holding 
the decisions in these cases applicable to the present case. With that 
submiss ion I feel bound to agree. The respondents had an opportunity 
of being heard before the arbitrator and by sect ion 45 (5) his decision is 
final. It s eems to 'me that their position in no w a y differs from that of a 
judgment-debtor under a decree and the latter is not entit led to be heard 
except as provided by section 347 which , as I have said, does not apply 
in this case. It is true that in the case of a decree the Court may , if 
necessary, satisfy itself that the application is in order by reference to 
the record of the action. In the case of an award it is unl ikely that the 
Court w i l l h a v e any such material before it. If the Court, in order to 
satisfy itself, w i s h e s to e x a m i n e the parties sought to be affected, there is, 
in m y opinion, no reason w h y it should not g ive them notice of the 
application. I am, however , unable to agree that there is any legal 
requirement that such notice should issue. 

I w o u l d therefore al low the appeal. 

Appeal allowed-


