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Present: W o o d R e n t o n A . C . J , a n d D e S a m p a y o A . J . 

D E V O S v. B E T T . 

99—D. G. Negombo, 8,428. 

Agent—Right to get commission from his principal—Secret arrangement 
to get a profit out of the transaction—Defamation—Intention to 
injure—Person utilizing information given by another regarding 
sale of an estate—Liability to pay the informant. 

A n agent who has arranged t o make a secret profit out of the 
transaction can recover nothing in the nature of commission from 
his employer. 

/ jpHE f ac t s appear f rom t h e j u d g m e n t . 

AUen Drieberg (wi th h i m F. J. de Saram, Jr.), for t h e d e f e n d a n t , 

appe l lant . 

A. St. V. Jayewardene, for the plaintiff, respondent . 

Cur. adv. vult. 

J u l y 14, 1913 . WOOD RENTON A . C . J . — 

T h e plaintiff, Mr. R . V . d e V o s , s u e d t h e de fendant , Mr. J a m e s 
B e t t , in th i s act ion for t h e recovery of a s u m of R s . 10 ,000 a l l eged 
t o b e due o n t h e fol lowing c a u s e s of act ion , n a m e l y , R s . 7 ,500 a s 
profit, of w h i c h h e h a d b e e n wrongful ly deprived b y t h e c o n d u c t of 
t h e de fendant in connect ion w i t h t h e purchase b y h i m of Wal japo la 
e s t a t e from Mr. G r a e m e Sinclair , and R s . 2 , 5 0 0 as d a m a g e s for 
de famat ion . T h e plaintiff p u t s h i s c a s e in t h i s w a y . A c t i n g as 
Mr. Graeme Sinclair's agent or broker, h e nego t ia t ed t h e sa l e of 
Wal japo la e s t a t e t o t h e de fendant for a s u m of R s . 120 ,000 . T h e 
de fendant " fraudulent ly and d i shones t ly u t i l i z e d " informat ion a n d 
k n o w l e d g e w h i c h h e had acquired through t h e plaintiff t o purchase 
Wal japo la e s t a t e for R s . 112 ,500 , and thereby deprived t h e plaintiff 
of a s u m of R s . 7 ,500 , w h i c h u n d e r h i s a g r e e m e n t w i t h Mr. S inc la ir 
w o u l d h a v e b e e n d u e to h i m as c o m m i s s i o n if t h e sa le h a d b e e n carried 
through at t h e s t ipulated price. I n t h e a l ternat ive t h e plaintiff 
s a y s t h a t owing t o t h e d e f e n d a n t ' s c o n d u c t Mr. Sinclair re fused t o 
a l low h i m t o nego t ia t e any further for t h e sale of t h e property, a n d 
c la ims h i s c o m m i s s i o n as d a m a g e s . T h a t i s h i s first c a u s e of act ion . 
A s a s econd c a u s e of act ion , h e a l leges t h a t t h e d e f e n d a n t " fa l se ly 
and mal ic ious ly " denied t h a t h e had ever agreed t o purchase t h e 
property for R s . 120 ,000 , and thereby injured h i s reputat ion . H e 
e s t i m a t e s h i s d a m a g e s under th i s h e a d a t R s . 2 ,500 . T h e learned 
Dis tr ic t J u d g e ho lds in effect t h a t t h e plaintiff w a s ac t ing i n t h e 
m a t t e r of t h e purchase of Wal japo la e s t a t e as t h e a g e n t of t h e 
d e f e n d a n t ; t h a t t h e d e f e n d a n t ins truc ted h i m t o g e t a n offer of t h e 



( 374 ) 

e s ta te a t the proprietor 'a lowest price; that t h e plaintiff w a s in formed 
b y Mr. Graeme Sinclair t h a t h e was prepared to sell the property for 
E s . 112 ,500 , .but t h a t if a higher price w a s obtained h e m i g h t re ta in 
t h e difference as c o m m i s s i o n ; that t h e plaintiff fraudulent ly 
represented t o t h e defendant that t h e proprietor's l owes t price w a s 
E s . 125 ,000, an a m o u n t u l t imate ly reduced through his efforts t o 
E s . 120 ,000 ; and t h a t h e concealed from t h e defendant the fact of 
t h e c o m m i s s i o n w h i c h w a s to be paid t o h i m by Mr. Sinclair if a 
higher price t h a n E s . 112 ,500 should be obtained. These f indings 
are conc lus ive ly supported by t h e ev idence , and it i s obvious ( s e e 
Salomons v. Pender 1 and Andrews v. Ramsay & Co.1) t h a t t h e y are 
fatal , as t h e learned Distr ict J u d g e h a s he ld , t o any c la im on t h e 
part of t h e plaintiff t o commiss ion or to damages in the nature of 
commiss ion . T h e s t a t e m e n t of object ions b y t h e plaintiff t o t h o s e 
parts of the judgment under appeal wh ich are adverse to h i m fails . 

T h e learned Distr ict J u d g e has he ld , however , t h a t t h e defendant 
s ta ted untruly , a l though not fraudulently , t o Mr. Tonks , Mr. 
Graeme Sinclair's proctor, that h e had never agreed t o b u y t h e 
property for E s . 120 ,000, and that as t h e defendant had u l t imate ly 
succeeded in buy ing t h e property at w h a t really w a s t h e proprietor's 
l owes t price through Mr. Tonks , t o w h o m t h e plaintiff introduced 
h i m , it w a s fair that h e should pay to t h e plaintiff t h e ordinary 
broker's c o m m i s s i o n of 2\ per cent , o n t h e purchase m o n e y . H e 
therefore gave j u d g m e n t in favour of t h e plaintiff for R s . 2 ,812 .50 , 
b u t in v i ew of h i s other findings in t h e case , h e directed t h a t h e 
should pay t o t h e defendant three-fourths of t h e costs of the act ion. 

I n m y opinion the decis ion of the learned Distr ict J u d g e on t h i s 
part of t h e case cannot b e supported. T h e cases of Sa lomons v. 
Pender 1 and Andrews v. Ramsay & Co.2 show that an agent who , a s 
w a s t h e case w i t h t h e plaintiff, h a s arranged t o m a k e a secret profit 
out of t h e transact ion can recover n o t h i n g in the nature of commiss ion 
from his employer . Moreover, I do not think that t h e plaintiff can 
be a l lowed t o retain t h e s u m awarded by t h e Dis tr ic t J u d g e , or a n y 
s u m , as d a m a g e s for defamat ion . E v e n if t h e de fendant ' s s t a t e m e n t 
t o Mr. Tonks were untrue in fac t , there is noth ing t o s h o w that it 
w a s m a d e w i t h any intent ion t o injure t h e plaintiff, or otherwise 
t h a n w i t h a desire t o protect himsel f against legal l iabil ity. B u t 
I a m very far from be ing satisfied on the ev idence that w h a t the 
defendant said to Mr. Tonks w a s untrue . 

H i s Lordship d iscussed t h e ev idence , and c o n t i n u e d : — 

I t only remains t o say a word as t o t h e cause of act ion al leged in 
t h e plaint- t o arise out of t h e ut i l izat ion by t h e defendant of infor
mat ion obtained by h i m through t h e plaintiff, w i th t h e result that 
h e w a s enabled to b u y Waljapola e s ta te a t a price most- advantageous 
t o h imsel f and des truct ive of t h e plaintiff's ant ic ipated profit, 

i (1865) 3H.&C. 639. 2 (1903) 2 K. B. 635. 
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T o th i s ground of c la im there are several answers . If t h e plaintiff, 1913. 
a s h e a l leges , w a s not t h e de fendant ' s agent i n t h e transact ion w i t h WOOD 
w h i c h w e are here concerned, there w a s n o reason w h y t h e d e f e n d a n t BENTON . 

A C J 
shou ld n o t turn t o h i s o w n a d v a n t a g e a n y informat ion t h a t reached ' 
h i m directly or indirect ly through t h e plaintiff, e v e n if h e c a u s e d De Vos 
s o m e loss t o t h e plaintiff in do ing so . O n t h e a s s u m p t i o n t h a t t h e *' e 

plaintiff w a s t h e de fendant ' s agent , h i s c l a i m under th i s h e a d w o u l d 
b e equal ly untenab le . H i s gross m i s c o n d u c t w o u l d prec lude h i m , 
a s I h a v e a lready s h o w n , from recovering a n y t h i n g f rom t h e defend
a n t on t h e ground of loss of ant i c ipated c o m m i s s i o n , a n d n o s u c h 
fac t s ex i s t in t h e present case as c a n bring it w i t h i n t h e ratio decidendi 
of s u c h authorit ies a s Edley v. Koelman.1 T h e plaintiff brought t h e 
de fendant and Mr. Tonks together i n order t h a t h e m i g h t earn h i s 
secret and d i shones t c o m m i s s i o n a s speed i ly a n d as s ecure ly a s 
poss ible . N o t h i n g w a s further f rom his t h o u g h t s or des ires t h a n 
t h a t t h e m e e t i n g should enab le t h e d e f e n d a n t t o ascerta in t h e t rue 
s t a t e of t h e fac t s . I k n o w of n o author i ty w h i c h obl iges u s t o h o l d — 
and in t h e absence of author i ty I dec l ine t o h o l d — t h a t a n introduc
t ion of th i s descript ion c o m e s w i t h i n t h e category of t h o s e efforts t o 
bring about t h e relat ion of buyer a n d sel ler w h i c h lay a foundat ion 
for a c la im in t h e na ture of c o m m i s s i o n . 

T h e decree under appeal m u s t be s e t as ide , and j u d g m e n t m u s t 
b e entered d i smis s ing t h e plaintiff 's ac t ion , w i t h t h e cos t of t h e 
act ion and of t h e appeal . 

D E SAMPAYO A . J . — I ent ire ly agree. 

Set aside. 

• 

' (1896) 2 N. L. R. 2(17. 


