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1971 Present:  S a m era w ick ra m e , J ., a n d  W ija y a t ila k e , J .

A . K A N A G A R A J A H , A p p e lla n t , and T H E  Q U E E N , R e s p o n d e n t  

S. C. 55 /70 — D . C. (Criminal) Trincomalee, 413/934

Post Office Ordinance (Cap. 190), as amended by Act No. 24 o f 1957—Sections 76 O 
( /)  and 82 (2)—Prosecution for offence of possessing ivitlroul lavjul excuse 
mail bags bearing the offtcicl inscription— Absence of Postmaster-General's 
complaint— Incurable defect— Criminal Procedure Code,ss. 12, 147,425— Courts 
Ordinance, ss. 04, 71.

Section 82 (2) o f the Post Offico Ordinance, os omendod by Act No. 24 o f  
1957, roads:—

“  No court shall take ecgnizanco o f  an offenco punishable under any o f tho 
provisions of sections . . . 70A, 7GD, 7GC . . .  of this Ordinance, unless 
upon complaint made by order of, or under authority from, tho Postmaster- 
Conoral.”

Held, that a conviction on indictment in a District Court of on offcnco 
punishablo undor section 7G C (1) o f tho Post Office Oidinance, of possessing 
without lawful oxcuso five omply mail bags beating tho official inscription, was 
invalid in tho absonco c f  a complaint mado by older o f  or undor authority from 
tho Postmastor-Gonoral. In such a case tho absonco o f tho required complaint 
was a dofoct which could not bo cured by tho application of tho provisions o f  
section 425 o f tho Criminal Procedure Codo either to tho proceedings in 
tho Magistrate's Court or to the proccoding3 in the District Court.

A p P U A L  f r o m  a  ju d g m e n t  o f  th e  D is t r ic t  C o u rt, T r in co m a le e .

' Nimal Seiianayalte, w ith  (Miss) S- M . Senaralne a n d  M . MousooJBeen, 
fo r  th e  a c c u s cd -a p p c lla n t .

' Tyrone Fernando, C row n  C ou n sel, f o r  th e  A tto r n e y -G e n e r a l.

Cur. adv. vult.
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M a r ch  29 , 19 71 . S a m e r a w i c k r a m e , J .—

I n  tills  ca se , a c ts  w h ich  co n s titu te  th e  s im p le  o f fe n c e  o f  th e ft  o f  p r o p e r t y  
w o r th  a  fe w  ru p ees h a v e  been  m a d e  th e  ba sis  f o r  a  c o n v ic t io n  o f  a n  
in d ic ta b le  o f fe n c e  p u n ish ab le  w ith  im p r iso n m e n t o r  w ith  fine or b o t h  
u n d e r  th e  P o s t  O ffice  O rd in a n ce  (C ap . 190 ) b e ca u se  th e  p r o p e r ty  stoleD  
c o n s is te d  o f  fiv e  e m p ty  m a il ba gs  b ea rin g  th e  w o rd s  “  P o s t  O ffice  
C e y lo n  ” .

T h e  a p p e lla n t  w a s tr ie d  a n d  c o n v ic te d  o n  in d ic tm e n t  in th e  D is t r ic t  
C o u r t  o f  T r in c o m a lc e  o f  an  o ffe n ce  p u n ish a b le  u n d e r  S e ctio n  76C  (1 ) 
o f  th e  P o s t  O ffice  O rd in a n ce , o f  p ossess in g  w ith o u t  la w fu l e x cu se , fiv e  
e m p t y  m a il b a g s  bearing  th e o ffic ia l in s c r ip tio n . L e a rn e d  cou n sel fo r  
th e  a p p e lla n t  su b m itte d  th a t  it  h a d  n o t  b e e n  p r o v e d  th a t  th e  m a il b a g s  
b o r e  th e  o ffic ia l in scr ip tio n  w ith in  th e  m e a n in g  o f  th e  O rd inance . H e  
a ls o  s u b m it t e d  th a t  all p roceed in g s  h ad  a n d  th e  c c n v i j t i o n  o f  the a p p e lla n t 
w ere  b a d  b y  rea son  o f  th e  fa c t  th a t  th ere  w a s n o  c o m p la in t  m a d e  b y  
o r d e r  o f ,  o r  u n d e r  a u th o r ity  fr o m , th e  P o stm a ste r -G e n e ra l, as req u ired  
b y  s . S2 (2 ) o f  th e  P o s t  O ffice O rd in a n ce . I t  w a s c o n c e d e d  b y  lea rn ed  
C r o w n  c o u n se l th a t  n e ith er  a t  th e  e n q u ir y  b y  th e  lea rn ed  m a g is tra te  
n o r  in  th e  tr ia l p roceed in g s  in  th e  D is t r ic t  C o u r t  w as th ere a n y  p r o o f  
t e n d e r e d  th a t  th e  co m p la in t  w as m a d e  b y  o r d e r  o f ,  o r  u n d er  a u th o r ity  
f r o m , th e  P o stm a ster -G en era l.

S e c t io n  S2 (2) o f  th e  P o s t  O ffice  O rd in a n ce  (C a p . 190) as  a m en d ed  b y  
A c t  N o .  2 4  o f  1957 , re a d s—

“  N o  v o u r t  sh all ta k e  co g n iza n ce  o f  a n  o f fe n c e  p u n ish a b le  u n d e r  
a n y  o f  th e  p ro v is io n s  o f  section s  . . . .  7 6 A , TfiB , 76C  a n d  . . . .  o f  th is  
O rd in a n c e , un less u p on  co m p la in t  m a d e  b y  o r d e r  o f ,  o r  u n d er a u th o r ity  
from, th e  P ostm a ster -G en era l. ”

I n  te r m s  o f  th is  se c tion , a co m p la in t  m a d e  b y  o r d e r  o f ,  o r  n nder a u th o r ity  
fr o m , th e  P ostm a ster -G en era l is n ecessa ry  fo r  th e  cogn iv „.n cc  o f  a n y  
o f  th e  o ffe n ce s  m e n tio n e d . T h e  e f fe c t  o f  th e  w o rd s  “  n o  cou rt sh a ll 
ta k e  c o g n iz a n c e  o f  an  o ffen co  . . . .  e x c e p t  u p o n  a  c o m p la in t  . . . . ”  is t o  
p r o v id e  th a t  a c o m p la in t  b y  ord er  o f ,  o r  u n d e r  au th ority , fr o m , th e  
P o s tm a ste r -G e n e ra l, is a  c o n d it io n  p r e ce d e n t  t o  th e  a ssu m p tion  o f  
ju r is d ic t io n  t o  ta k e  p roceed  m gs in resp ect o f  a n y  o f  th e  o ffen ces  sot o u t . 
T h is  w o u ld  a p p e a r  to  bo tiic  o rd in a ry  re su lt  o f  th o  w o rd s  u sed  an d  th ere  
is  n o th in g  in  th o  c o n te x t  th a t su ggests o r  re q u ire s  th a t  su ch  a n  e f fe c t  
s h o u ld  n o t  en su o . W ith o u t  su ch  a c o m p la in t  th e re fo re , a  C ou rt is n o t  
c o m p e te n t  t o  h a v o  p roceed in g s , a n d  i f  it  d id , its  p ro ce e d in g s , unless th o  
d e fe c t  c a n  b o  cu re d  b y  s. 425 o f  th o  C rim in a l P r o ce d u r e  C od o , w o u ld  b o  
in v a lid .

T h o  e x p re s s  p ro v is io n  in  s . 425  (b) p r e v e n ts  a  ju d g m e n t  b e in g  s e t  
a s id e  o n  a c c o u n t  o f  th e  w a n t o f  a n y  s a n c t io n  r e q u ire d  b y  s. 147 o f  th e  
C r im in a l P r o ce d u r e ' C od e . T h e  w a n t o f  s a n c t io n  re q u ire d  b y  s. 147 is 
th e r e fo r e  n o  m o r e  th an  a n  irreg u la r ity  w h ich  is  cu ra b le . T h o  e f fe c t  
o f  th e  a b s e n c e  o f  sa n ctio n  o r  a u th o r ity  r e q u ire d  b y  o th e r  p ro v is io n s  o f



th e  C od e  o r o t h c r  law s h as t o  b e  con s id ered . I n  Breretonv. Balranhamy,1 
M o se le y , S .P .J .,  h e ld  th a t  th e  fa ilu re  to  o b ta in  th e  s a n c t io n  o f  th e  
A tto rn e y -G e n e ra l as re q u ire d  b y  O rd in a n ce  X o .  11 o f  1933  w a s n o t  
c u ra b le  u n d er  s. 4 2 5  o f  th e  C rim ina l P ro ce d u re  C o d e  a n d  re n d e r e d  th o  
p ro ce e d in g s  a  n u llity . H e  sa id  “  T h e  se c t io n  o f  th e  C rim in a l P r o c e d u r e  
C od e  h o w e v e r  b y  v ir t u e  o f  w h ich  it  is n o w  s o u g h t  to  cu re  th o  o m iss io n  
t o  o b ta in  th e  sa n c t io n  n e ce ssa ry  to  in stitu te  p ro ce e d in g s  f o r  a n  o lfe n c o  
a g a in st O rd in a n ce  X o .  11 o f  1933 is se c t io n  425  w h ich  p r o v id e s  th a t  n o  
ju d g m e n t  o f  a  C o u r t  o f  c o m p e te n t  ju r is d ic t io n  sh all be  re v e r se d  o n  
a p p ea l o n  a c c o u n t , inter alia, o f  w an t o f  a n y  sa n c tio n  r e q u ire d  b y  s e c t io n  
147, un less su ch  w a n t  h a s  o c ca s io n e d  a fa ilu re  o f  ju s t ice . I  a m  sa tis fied  
th a t  n o  fa ilu re  o f  ju s t ic e  h a s  b e e n  o c ca s io n e d  in  th is  ease b y  th o  o m iss io n  
t o  o b ta in  th e  p r o p e r  s a n c t io n  b u t th e  case  is n o t  o n e  o f  th o se  e m b r a c e d  
b y  se c t io n  147. N o  o th e r  p r o v is io n  o f  la w  h as b e e n  b r o u g h t  t o  m y  
n o t ic e  u nder w h ich  th is  p a rt icu la r  o m iss ion  m ig h t b e  c u r e d . I t  seem s 
t o  m o  th a t  in  th e  a b s e n ce  o f  th e  req u ired  sa n c t io n  th o  tr ia l is a  n u l l i t y .”  
I n  M . G. Perera v. Inspector of Labour, Matugama-, w h e re  th e re  w a s  
n o th in g  to  sh o w  th a t  th e  sa n c t io n  w h ich  w as in  g en era l t e r m s  r e fe r r e d  to  
th e  p a rt icu la r  ch a rg e s  m a d e  in  th o  re p o rt , W ije y c w a r d e n e  C .J . sa id , 

T h e  d e fe c t  I  h a v e  re fe r r e d  t o  ca n n o t  b o  cu red  b y  th e  a p p lic a t io n  o f  th o  
p ro v is io n s  o f  se c t io n  4 2 5  (b ), a s  th at se c t io n  re fe rs  t o  a  s a n c t io n  r e q u ire d  
b y  se c t io n  147 o f  th e  C o d e . Nor do I  th in k  it  p o s s ib le  t o  h a v e  re co u rs e  
t o  se c t io n  36 o f  th o  C o u r ts  O rd in a n ce . T o  d o  so  w o u ld  b e  t o  e x te n d  th e  
o p e r a t io n  o f  se c t io n  4 2 5 (6 )  o f  th e  C rim ina l P r o ce d u r e  C o d e , w h e n  th e  
leg is la tu re  it s e lf  h a d  r e s tr ic te d  its s co p e  b y  re fe ren ce  to  s a n c t io n s  u n d e r  
se c t io n  147 o f  th o  C o d e  (v id e  B ertra m  C. J . ’s o b s e rv a t io n s  in  Cornelis Hamij 
v. Thoronis et al.— (1 9 2 4 ) 2  T im e s  o f  C ey lon  L a w  R e p o r ts  1 9 2 .”

I n  a  lon g  line o f  c a s e s 3, in  In d ia  i t  has been  h e ld  th a t  th e  a b s e n c e  o f  a 
co m p la in t  o r  sa n c t io n  as  req u ired  b y  p rov is ion s  like  s. S2 (2 ) is a  d e fe c t  
w h ich  v itia tes  th e  p r o c e e d in g s  an d  is n o t  a n  ir re g u la r ity  c u r a b le  u n d e r  
s . 537 o f  th e In d ia n  C rim in a l P ro ce d u re  C od e  w h ich  w as a lm o s t  id e n t ica l 
w ith  s. 425  o f  o u r  C o d e . T h is  v ie w  is s u p p o r te d  b y  d e c is io n s  o f  th e  
P r iv y  C ouncil a n d  o f  th e  S u p rem e  C ou rt o f  In d ia .

In  Gokulchaml Divarkadas v. The King 4, S ir J o h n  B e a u m o n t ,  
d e liver in g  th e  ju d g m e n t  o f  th o  F r iv y  C ou n cil sa id , “  I t  w a s  n o t  d is p u te d  
th a t  i f  the sa n c tio n  w a s in v a lid  the trial C ou rt is n o t  a  c o u r t  o f  c o m p e t e n t  
ju r isd ict io n  . . . .  F o r  th o  reason s a b o v e  e x p la in e d  th e  s a n c t io n  g iv e n  w as 
n o t  su ch  a  sa n c tio n  a s  w as req u ired  b y  c l. 23 o f  C o tto n  C lo th  a n d  Y a m  
(C on tro l) O rder 1943 a n d  w as , th erefore , n o t  a  v a lid  s a n c t io n . A  d e fe c t  
in  th o  ju r isd ic t io n  o f  th o  C o u r t  can  n ever  bo cu re d  u n d er  s. 5 3 7 .”

I n  Willie ( William) Slamey v. Stale oj Madhya Pradesh5, A iy a r  J., 
con s id er in g  ir reg u la r ities  w h ich  m a y  be cu re d  u n d e r  s. 5 3 7  sa id , ‘ O f  
course , la ck  o f  c o m p e t e n c y  o f  ju r isd ic t io n , a b sen co  o f  a  c o m p la in t  b y

1 119W) 42 N. L. B. 149. * [19 i9) 50 N. L. B. 421 al 423.
• A. 1. B. (1934) All. SS3 Bull Bench, A .l .B .  (1925) Oudh 153, 31 Cr. L. J. 1092,

A. 1. B. 1937 Nag put 202, A. 1. B. 1939 F. C. 43, A. I. B. 195 i S. C. 637.
* A. I. B. (1943) P.C. 82 al 85. » A. 1. B. (1956) S.O. 116 at 135. ■
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th e  p r o p e r  person or authority  sp e c if ie d , ■want o f  sa n ction  p r e s c r ib e d  a s  a 
c o n d it io n  p reced en t f o r  a  p r o s e c u t io n , in  sh ort, d e fe c ts  w h ich  s t r ik e  a t  
th e  v e r y  r o o t  o f  ju r is d ic t io n  s t a n d  o n  a separate  footing, a n d  th e  
p ro ce e d in g s  ta k en  in  d is re g a r d  o r  d is o b e d ie n ce  w ou ld  be  il le g a l.”

R a m a sw a m i, J . ,  in  t h e  ca se  o f  In  re Subramaniam1, sa id , "  T h e  
‘ w a n t ’ o f  a  co m p la in t  as  r e q u ire d  b y  la w  w ill a ffe c t  th o  ‘ c o m p e t e n c y ’ 
o f  a  m agistrate  t o  d e a l w ith  a  ca se  a n d  is n o t  a cu rab le  e r r o r . T h e  
‘  w a n t ’ o f  a sanction  r e q u ir e d  u n d e r  a n y  p rov is ion  0 f  la w  w ill  s im ila r ly  
a f fe c t  th e  co m p e tc n c }- o f  th o  C o u r t  a n d  is n o t  curab le  u n d er t h is  S e c t io n . 
B u t  q u ite  d ifferent w o u ld  be  ir reg u la r ities  in  sa n ction s  g r a n te d  a n d  in  
su ch  cases irregu larities in  s a n c t io n s  w ill bo cu rab le  t o  th e  e x t e n t  
p e rm iss ib le  under s. 5 3 7  C r. P .  C.

T h u s  a  sharp d is t in c t io n  is d r a w n  b etw een  in itia tion  o f  p r o c e e d in g s  
w ith o u t  sa n ction  as r e q u ire d  b y  th o  se c t io n s  a n d  irregu larities in  s a n c t io n s  
g ra n te d , th o former b e in g  a  d e fe c t  w h ich  v itia tes  the p r o ce e d in g s  ab inilio 
a n d  n o t a n  irregu larity  c u ra b le  u n d e r  s. 537 Cr. P . C. an d  th o la t te r  s h a r in g  
t h a t  o f  o th er  irreg u la r ities  o f  a  like  n a tu re  being  curab le  t o  th e  e x t e n t  
la id  d ow n  in s. 537 C r. P . C . T o  su m  up, w an t o f  sa n c t io n  c a n n o t  be  
c u r e d  b u t irregu larities in  s a n c t io n s  ca n  be cu re d .”

T h o  statem en ts in so m e  o f  th o  cases ap p ear to  b e  w id e .  I t  is 
a b u n d a n t ly  clear h o w e v e r  th a t  w h ore , u pon  prop er c o n s tr u c t io n , th o  
e f fe c t  o f  a  pro  vision  is th a t  a  c o m p la in t  b y  order  o f, o r  u n d e r  a u t h o r it y  
from, a  person  o r  sa n c t io n  is a  c o n d it io n  p reced en t to  th e a s s u m p t io n  o f  
ju r isd ic t io n , then  th e w a n t  o f  s u c h  c o m p la in t  or sanction  is a d e fe c t  w h ic h  
is  n o t  curab le . In  th is  ca se  th e re  w as th o  w ant o f  a c o m p la in t  a s  r e q u ir e d  
b y  s. S2 (2 ) 'o f  th e P o s t  O ffice  O rd in a n ce , a n d  I  am  o f  th o v ie w  t h a t  th o  
a b se n co  o f  such c o m p la in t  is a  d e fe c t  n o t  curab le  u nder s . 4 2 5  o f  th o  
C rim ina l P roced u re  C o d e .

L e a rn e d  C row n  C ou n se l s u b m it t e d  th a t  th o  p r e se n ta t io n  o f  th o  
in d ic tm e n t  to  tho D is t r ic t  C o u r t  c u r e d  a 113- d e fe c t an d  he s o u g h t  s u p p o r t  
f o r  h is subm ission  fr o m  d e c is io n s 2, w h ich  h eld  th at w here th e r e  w a s  a 
c o m m itm e n t regu lar o n  its  fa c e  a n d  an  in d ictm en t w as o r e s e n te d  b y  th o  
A tto rn e y -G e n e ra l, it  w a s  th e  duty o f tho D istr ict  C ourt to  p r o c e e d  t o  t r y  
th e  case.

I n  King v. IJarip Boosa3, W e n d t ,  J ., ' sta ted , “ A  D is t r i c t 'C o u r t ,"  
b e fo r o  w hich  an  a c c u s e d  p e r s o n  is b r o u g h t  fo r  tria l u p o n  a  w a r r a n t  o f  
c o m m itm e n t  regu lar o n  its  fa c e ,  a n d  to  w h ich  an  in d ic tm en t is  p r e s e n te d  
b j r th o  A ttorn o3'-G e n e ra l, is  n o t  co m p e te n t  to  in qu ire  w h e t h e r  th e  
p ro ce e d in g s  w h ich  c u h n in a tc d  in  th e  co m m itta l w ere r e g u la r ly  in s t itu te d  
o r  regu lar ly  co n d u c te d . I t  is its  d u t y  to  tr y  th o a ccu s e d .”  I n  K in g v. 
Dayaralne*, th e D is t r ic t  J u d g o  to  w h o m  an in d ic tm e n t s e t t in g  o u t  a 
ch a rg e  o f  g rievou s h u r t  w a s  p re se n te d  h a d  h eld  th a t th e  m e d ica l e v id e n c e  
le d  a t  th o  n o n -su m m a ry  in q u ir y  d id  n o t  d isclose  an  o ffe n ce  u n d e r  s . 317  
b u t  o n ly  th o  o ffen ce  o f  s im p lo  h u r t . H o  h a d  g on e  o n  t o  f in d  t h a t  th e

1 A. I. It. (1957) Madras 442 at 440.
«1 S. C.Ii. 19S, 1 Browne 400, 5 N. L. It. 236,10 N. L. B. 199, 11 N. L. It 355,

40 N. L. It. 513. 111 N. L. R. 355 at 356
1 46 N. LI R. 513. '



co m m itta l w a s  a  n u ll ity  a n d  h a d  th cro fo ro  d is ch a r g e d  th o  a ccu se d . In  
a p p oa l i t  w a3 h e ld  th a t  th o  D is tr ic t  J u d g e  h a d  n o  p o w e r  t o  in qu ire  in to  
th o q u e s t io n  a3 t o  w h eth er  th o  p ro ce e d in g s  in  th o  M a g istra te 's  C ou rt 
w ere irregu lar . I t  w a s h is  d u ty  to  tr y  th o  ca se . K o u n o m a n , J . ,  in  th o  
course  o f  h is  ju d g m e n t 's a id  th a t  n o  qu estion  o f  ju r is d ic t io n  arose . H o  
a lso  s ta te d , “  I t  is  p o s s ib lo  th a t  re lie f m a y  b e  o b t a in e d  in  th e  caso  o f  a  
serious ir re g u la r ity  o n  a p p lica t io n  to  th e  S u p re m o  C o u rt, b u t  in  m y  
op in ion  th e  D is t r ic t  J u d g e  h a d  n o  a u th o r ity  t o  in q u ire  in to  su ch  a 
m a tte r .”

In  Queen v. Kolendavail1, w h ere t o o  i t  w a s h e ld  th a t  th e  D is tr ic t  
J u d g e  h a d  n o  p o w e r  t o  in q u ire  in to  th e  v a lid ity  o f  th e  com m itm en t-, 
B u rn sid e , C .J ., sa id  th a t  th e  re m e d y  fo r  a n  ir re g u la r  c o m m itm e n t  w o u ld  
be b y  a p p lic a t io n  t o  th is  C ou rt.

I t  a p p ea rs  t o  m e  th a t  th e  tru e  p os ition  is n o t  th a t  a n  in d ic tm e n t  cu res 
an ir re g u la r ity  b u t  th a t  th e  D is tr ic t  C ou rt h as n o  ju r is d ic t io n  to  in q u ire  
in to  th e  r e g u la r ity  o f  th e  p roceed in g s  in th e  n o n -s u m m a r y  in q u iry  b e fo re  
the m a g is tra te  f o r  th e  p u rp o se  o f  c o n s id e r in g  th e  v a lid ity  o f  th e  
com m itm e n t.

S e c tio n  12 o f  th e  C rim ina l P ro ce d u re  C o d e  s ta tes—

“  N o  D is t r ic t  C o u rt  sh all tak e  co g n iz a n ce  o f  a n y  o ffe n ce  un less th e  
a ccu sed  lia s b e e n  c o m m itte d  fo r  tria l b y  a  M a g is t r a te ’s C ou rt d u ly  
e m p o w e re d  in  th a t  b e h a lf  . . . .  ”

In  th e  a b se n ce  o f  a  c o m p la in t  requ ired  b y  la w , th e  M a g is tra te ’s C o u rt  
w as n o t  c o m p e te n t  t o  h a v e  p roceed in g s  in  th is  case . I t  eou k l n o t  
th ere fore , in  m y  v ie w , b e  con sid ered  to  h a v e  b e e n  d u ly  e m p o w e re d  to  
c o m m it  th e  a c c u s e d  fo r  tr ia l fo r  th e o ffen ce  p u n ish a b le  u n d e r  s. 76C  ( I )  in  
th is  case. I t  is tru e  th a t  th e  D is tr ic t  C o u r t  h a d  n o  p o w e r  o f  re v ie w  as 
su ch  to  in q u ire  in to  th e  regu larity  o f  th e  in it ia t io n  o f  th e  p ro ce e d in g s  in  
th o  M a g istra te ’ s C o u rt  o r  th e  regu larity  o f  th e  p r o ce e d in g s  th em selves. 
N o r  h a d  it  p o w e r  t o  q u a sh  th e com m itta l. I t  h a d  th e  d u ty  h o w e v e r  o f  
c o n fo rm in g  to  S e c tio n  12 o f  th e C rim ina l P r o ce d u r e  C o d e  a n d  fo r  th e  
p u rp ose  o f  p e r fo rm in g  th a t  d u ty  it  co u ld  g o  in to  th e  q u estion  w h eth er  
th e  M a g istra te ’s C o u rt  w as d u ly  e m p ow ered  to  c o m m it  th e  a ccu sed  fo r  
trial fo r  th e  o f fe n ce  p u n ish ab le  u nder s. 7CC (1 ) in  th is  ease. A s  I h a v e  
in d ica te d  a b o v e  th e  M a g istra te ’s C ou rt w as n o t  d u ly  e m p o w e re d  to  d o  so . 
T h e  D is t r ic t  C o u r t  th e re fo re  in term s o f  s. 12 w as p r o h ib ite d  fro m  h a v in g  
p roceed in g s  in  re sp e ct o f  th is  o ffen ce .

I  a m  m o r e o v e r  o f  th e  v iew  th a t  th e  p r o h ib it io n  in  s .S 2  (2) ap p lied  n o t  
o n ly  to  th e  M a g is tra te ’s C ou rt b u t a lso  t o  th e  D is t r ic t  C ou rt. F o r  th e  
reason s I  h a v e  se t o u t  in  con sid erin g  th e  p o s it io n  o f  th e  M a g istra te ’ s 
C ou rt, th e  D is t r ic t  C ou rt t o o  w as n o t  c o m p e te n t  to  h a v e  p ro ce e d in g s  in 
re sp e ct o f  th is  o ffe n ce .

L ea rn ed  C row n  C ou n sel su b m itte d  th a t  it  w a s s e c t io n  64 o f  th e C ou rts 
O rd in a n ce  th a t  c o n fe r re d  ju risd ict ion  on  t lie  D is t r ic t  C ou rt and  th a t 
th a t  C o u rt  h a d  ju r is d ic t io n  in resp ect o f  th e  o ffe n ce . T h is  co n te n t io n  
is n o  d o u b t  c o r r e c t . B u t  th e e x erc ise  o f  ju r is d ic t io n  a n d  th e  h a v in g
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o f  p ro ce e d in g s  b y  th e  D is t r ic t  C o u r t  in  d isreg ard  o f  s ta tu to ry  p r o h ib it io n s  
a g a in s t  tak in g  co g n iz a n ce  o f  th is  ofTence h ad  th e  e ffe c t  th a t  su ch  
p r o ce e d in g s  w ere v it ia te d  b y  a  d e fe c t  w h ich  is n o t  cu rab le  a n d  is  th e r e fo r e  
fa ta l.  S u ch  p roceed in g s  a n d  th e  c o n v ic t io n  en tered  in  th e  co u r se  o f  
s u c h  p roceed in g s  a re  b a d  a n d  m u s t  b e  se t aside.

L e a rn e d  C row n  C ou n sel d r e w  m y  a tte n tio n  to  s. 71 o f  th e  C o u r ts  
O rd in a n ce  and  su b m itte d  th a t  a s  th e  a ccu sed  h ad  p le a d e d  w it h o u t  
ta k in g  a  p lea  to  ju r is d ic t io n  a n y  o b je c t io n  had  been  w a iv ed  a n d - t h a t  
th e  D is t r ic t  C ou rt m u st b e  ta k e n  a n d  h eld  to  h a v e  h ad  ju r is d ic t io n  o v e r  
th e  p rosecu tion . T h e  m a tte r  is n o t  fr e e  o f  d ifficu lty  b u t  it  is  n o t  
n e ce s sa ry  to  con s id er  it . A t  th e  co m m e n ce m e n t o f  th e  p r o ce e d in g s  in  
th e  D is t r ic t  C ou rt th e  in d ic tm e n t  w a s  a m e n d e d  an d  th ereu p on  C ou n se l fo r  
th e  a ccu sed  in d ica ted  t h a t  h e  h a d  a  pre lim in a ry  o b je c t io n  a n d  a sk e d  
t h a t  th e  p lea  o f  th e  a ccu se d  b e  ta k e n  o n  th e  fo llow in g  d a y . T h e  le a rn e d  
D is t r ic t  J u d g e  s ta ted  th a t  h e  h a d  n o  p o w e r  to  p u t  o f f  ta k in g  th e  p le a  
a n d  h e  p roceed ed  to  ta k e  it . H e  th e n  p u t  o f f  th e  tria l as th e  p r o s e c u t io n  
w a s  n o t  rea d y . I n  th e  c ircu m sta n ce s , i t  w ou ld  n o t , in a n y  e v e n t ,  b e  
fa ir  t o  d e p r iv e  th e  a p p e lla n t  o f  th e  b e n e fit  o f  th e  o b je c t io n .

I  a llow  th e  ap p ea l a n d  I  q u a sh  a n d  se t aside th e  p ro ce e d in g s  o f  th e  
M a g is tra te ’s C ou rt as  w e ll a s  th e  tr ia l p roceed in g s  in th e  D is t r ic t  C o u r t  
a n d  th e  co n v ic t io n  o f  a n d  th e  s e n te n c e  im p osed  on  th e  a p p e lla n t .

W i j a y a t i l a k e , J .— I  a g r e e .
Appeal allowed.


