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Electricity—Contract between a local authority and a consumer, for supply of electric 
energy—Scope of right of licensee to discontinue supply—Incapacity of licensee 
to impose conditions not authorised by statute—Electricity Act, No. 19 of 1950, 
ss. 30, 32, 33, 36, 45, 46, 41, 49, 60, 64 (1)—Municipal Councils Ordinance, 
No. 23 of 1947.
A  local authority, when it enters into a contract for the supply of electric 

energy, is precluded from imposing on the consumer conditions or terms which 
are not authorised expressly by the provisions of the Electricity Act, No. 19 of 
1950, or by regulations framed in accordance with the provisions of section 46 of 
that Act. The local authority is not entitled to rely upon such unauthorised 
conditions in order to justify any discontinuance of supply of electric energy in 
contravention of section 33, even though the consumer has agreed to be bound by 
them.

Conditions providing (1) for discontinuance of supply of energy if the consumer 
obstructs the licensee from connecting other consumers to the service main, and 
(2) for the licensee’s exemption from liability in case of discontinuance of supply, 
are unauthorised conditions unless they are provided for in regulations made 
under section 46 of the Electricity Act.

A regulation made under section 60 of the Electricity Act cannot validly 
authorise any action inconsistent with the express provisions in the Act itself. 
But even conceding that such inconsistency can be authorised by a regulation 
made under section 60, Regulation 7 under head (vi) of the set of regulations 
framed under section 60 and published in the Gazette of the 10th April, 1953, does 
not contain any indication of an intention to alter or evade section 46.

A consumer is entitled to claim from a licensee damages resulting from an 
unauthorised discontinuance of supply of electric energy.

^ P P E A L  from  a  judgm ent o f th e D istrict Court, N egom bo.

H. W. Jayewardene, Q.C., w ith  A. K . Premadasa, N. R. M. Daluwatte 
and D. S. Wijewardene, for defendant-appellant.

W. T. P. GoonetiUeke, for plaintiff-respondent.
Cur. adv. vuU.

Septem ber 8 , 1961. H . N . G. Fernando, J .—

T he p la in tiff in  th is  case applied in  O ctober 1953 for a supply o f electricity  
to  h is prem ises and undertook in  h is application to  abide b y  th e  conditions 
relating to  th e supply w hich w ere se t ou t in  th e application form  pro
vid ed  for th e  purpose by th e N egom bo M unicipal Council. T he form  
included  inter alia th e  follow ing co n d itio n s:

“ 7 (a) The departm ent reserves th e  right to  connect m ore than one 
consum er to  a service m ain w herever th e  supply to  th e original appli
can t is n o t affected thereby. W here it  becom es necessary to  m ake a 
connection to  an  existing service cable in  a  private com pound the
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Council undertakes to  rein state th e  ground in  a  proper and sa tisfactory  
m anner. I f  a  consum er ob jects to , prevents or obstructs in  an y  w ay th e  
departm ent from  connecting other consum ers to  th e service m ain , such  
consum er «*«■» render h im self liab le to  d iscontinuance o f  supply  
w ithout notice

“ 7 (d) E very endeavour w ill be m ade to  ensure an  efficien t and 
continuous supply o f energy to  consum ers but th e council w ill n o t be 
responsible for an y interruption  o f supply. T he council sh a ll n o t be 
held liable to  an y person for any loss or dam age occasioned, d irectly  
or indirectly, b y  th e to ta l or partial interruption o f su p p ly , or b y  th e  
council’s  failure to  su p p ly  or discontinuance o f supply ” .

A  supply o f electricity  w as accordingly provided to  th e  house occupied  
b y the plaintiff.

In  his p laint filed  in  J u ly  1956 th e p la in tiff alleged th a t on  9 th  June  
1956 the defendant council had unlaw fully d iscontinued th e  su p p ly  o f 
electricity  to  the p la in tiff’s  prem ises. On th is ground th e  p la in tiff asked  
in  h is prayer for dam ages in  R s. 6,000 alleged to  have been suffered b y  w ay  
o f  inconvenience, hum iliation  and loss o f reputation and also  for dam ages 
for R s. 50 per day for th e  deprivation  o f th e u se o f electric lig h ts and electric  
appliances. The dam ages actu a lly  claim ed under th e second  head  were 
alleged to  have been incurred in  th e purchase o f p rivate e lectr ica l p lan t 
but the learned Judge held  th a t th is purchase had n o t been  proved. 
H ow ever after inspection  o f th e prem ises th e learned Ju d ge determ ined  
th at the provision o f a ltern ative lighting for th e p la in tiff’s  house m u st 
reasonably have cost about R s. 10 per day and dam ages o f R s. 510 w ere 
decreed against th e defendant council on  th is basis.

I t  is common ground th a t th e  supply o f e lectr icity  to  th e  p la in tiff’s 
prem ises w as discontinued on 9th  June 1956 but th e circu m stan ces in  
w hich the disconnection w as m ade w ere h o tly  d isp u ted  a t th e  tria l. 
A ccording to  th e p la in tiff, th e  council’s electrical forem an cam e to  th e  
house a t about 1 .3 0  p .m . w ith  som e w orkm en and inform ed th e  p la in tiff 
th at it  w as proposed to  tak e a  connection from  th e p la in tiff’s  prem ises 
b y m eans o f a w ire along th e rafters o f h is house to  th e ad join in g prem ises 
th e occupant o f w hich had  applied  for a  supply o f energy. T h is th e  p la in 
tiff  refused to  perm it, according to  him  for th e reason th a t it  w ould  be 
dangerous to  effect such a  connection particularly because o f  th e  risk  to  
h is young children. L ater, h e alleged , th e electrical superin tendent also  
cam e and asked th e w orkm en to  keep a  ladder b y  th e w all o f h is house 
and th is also th e p la in tiff refused to  perm it.

The position taken up for th e  council w as th a t i t  h ad  been  d ecided  to  
give a connection to  th e  neighbouring house from  th e p la in tiff’s  prem ises 
b y  taking a line over th e  roof o f th e p la in tiff’s  house. T he cou n cil’s  officers 
testified  th a t th e p la in tiff refused to  perm it th is  to  b e done w hen th e  
workm en w ished to  effect th e  connection  on th e  m orning o f  th e  9 th  o f  
June. The electrical forem an cam e later b u t w as asked n o t to  step  in to



6X4 H. N. G. FERNANDO, J .—Negombo Municipal Council v. Fernando

th e  p la in tiff’s  prem ises. T hereafter th e  superintendent and th e engineer 
also  cam e and a t th a t stage found about five or s ix  persons on th e prem ises 
arm ed w ith  clubs. T hey explained  to  th e  p la in tiff th a t w hat th ey  pro
posed w as on ly to  take a w ire over th e  p la in tiff’s roof b u t the p la in tiff 
refused to  perm it any connection to  be tak en  over h is roof.

A fter exhaustive consideration o f th e relevant evidence th e learned  
D istrict Judge had  found th a t w hat th e  defendant’s  officers intended to  
do w as to  run a w ire along th e  beam  o f th e p la in tiff’s house in  order to  
give th e connection to  th e  neighbouring prem ises. I  can see no reason 
for doubting th e correctness o f th e  finding actu ally  reached th a t th is w as 
indeed th e  course w hich th e defendant’s officers proposed in  th e  first 
instance a t any rate. Counsel for th e defendant has argued for th e pur
poses o f th e appeal th a t th e evidence established th a t on th e la st v isit m ade 
b y  th e council’s officers th ey  did inform  th e p la in tiff th a t th ey  proposed  
on ly  to  tak e a  line over th e  roof. A lthough there is  no precise finding as 
to  w hether or n ot th is proposal w as conveyed to  th e  p la in tiff on th e occasion  
o f th e la st v is it, I  feel sure, having regard to  th e reasons w hich m oved th e  
learned tr ia l Judge to  d isbelieve th e  forem an as to  th e purpose he had  in  
m ind originally, th a t th e Judge w ould n o t have found th a t on th e occa
sion o f th e  la st v is it o f th e defendant’s officers th ey  did  in  fact in ten d  on ly  
to  tak e a lin e over th e p la in tiff’s roof. T he defendant w hile adm itting  
th a t an estim ate had been prepared for th e w ork in volved , did n ot produce 
th e estim ate and did  n o t ca ll th e officer w ho had prepared it . Further
m ore th e learned Judge w ent so far, and for reasons w hich appear quite 
justifiab le, as to  decide th a t som e officer o f th e  council had m ade an 
alteration  upon a m inute from  th e  Com m issioner o f L ocal G overnm ent 
w ith th e object o f supporting th e defendant’s position  th a t th e in tention  
had been on ly to  tak e a line over th e p la in tiff’s  roof. H aving regard to  
th e very strong findings o f fact w hich w ere actu ally  reached by th e Judge, 
it  is  unreasonable to  suppose th a t h e could have held th a t on th e occasion  
o f th e la st v is it o f th e council's officers th ey  changed their m ind and had 
decided to  g ive in  to  th e p la in tiff’s objection  to  a line being taken  along 
th e beam s o f h is house.

For present purposes therefore I  m ust assum e th a t th e action  w hich the  
pla in tiff prevented th e council’s  officers from  tak in g  w as on ly th e action  o f 
tak in g a lin e along the beam  o f h is house. H aving regard th en  to  the  
provisions o f paragraph 7 (a) o f th e  agreem ent th e  sim ple question which 
arises is  w hether th a t paragraph does in  fact confer power n ot m erely 
to  connect a new  consum er to  the service m ain provided for th e p lain tiff’s  
supply b u t confers further power to  effect th e connection by affixing wires 
and other necessary equipm ent upon th e  physical prem ises occupied b y  the  
plain tiff. To m y m ind th e paragraph fa lls short o f including such a 
pow er to  interfere w ith or dam age in  an y  w ay th e property occupied b y  the  
plain tiff. B u t for reasons w hich w ill p resently appear, th e question  
w hether such pow ers o f incidental interference are contained in  
paragraph 7-does n o t in  fa ct arise for our decision.
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On the assum ption how ever th a t such in cid en ta l interference is n o t 
justified by paragraph 7 (a), counsel for th e defendant has argued th a t 
paragraph 7 (d) confers an im m unity from  lia b ility  from  an y lo ss 
or dam age occasioned b y  a  discontinuance o f su p p ly , w hether or n ot th e  
discontinuance be law ful and authorised by th e con tract. Considering 
that any discontinuance authorised by th e con tract w ould  n ot render 
the council liab le in  dam ages, it  is d ifficult to  resist th e argum ent th a t th e  
intention o f paragraph 7 (d) w as to  exclude lia b ility  even  for unauthorised  
discontinuance o f supply. B u t again th a t v iew  does n o t determ ine the  
m atter in  favour o f th e  defendant council.

The M unicipal C ouncil o f N egom bo is th e successor in  office o f th e form er 
Urban Council and b y  virtue o f relevant p rovision  in  th e M unicipal 
Councils O rdinance, N o. 23 o f 1947, a ll by-law s p reviou sly  m ade b y  the 
N egom bo U rban C ouncil and n ot inconsistent w ith  th e  O rdinance itse lf  
continue in  force as by-law s m ade by th e new  M unicipal C ouncil. The 
Urban Council had m ade th e by-law s P  (3), by-law  (2) o f w hich pro
vides th a t a person desirous o f obtaining energy from  th e  council should  
m ake an application  in  such form as m ay be provided  for th e purpose by  
the council and it  is  n o t disputed th a t th e form  o f th e  ap p lication  signed  
by the p la in tiff w hich incorporated th e conditions w hich I  h ave m entioned  
above w as th e sam e form  as w as previously u tilised  b y  th e  N egom bo  
Urban Council under th ese by-law s. H avin g regard therefore to  the  
relevant provisions o f th e  M unicipal C ouncils O rdinance concerning th e  
supply o f electr icity  b y  th e N egom bo M unicipal C ouncil it  can be assum ed  
for present purposes th a t so far as th at O rdinance is  relevan t, th e by-law s 
and the form  u tilised  by th e defendant council and th e  conditions it  con
tains are a ll w ith in  th e pow ers o f th e council and  th a t accordingly  
the p laintiff, w hen he signed th e form  o f ap p lication , bound h im self inter 
alia by condition  7 (d) and is therefore d isen titled  to  sue for dam ages.

R eference has now  to  be m ade to  a special sta tu te , T he E lectr ic ity  A ct, 
2\o. 19 o f 1950, enacted  to  “ regulate th e generation , transm ission, tran s
form ation, d istrib u tion , supply and use o f electric energy U nder th is  
A ct a local au th ority  is  prohibited from  su pplying electric  energy unless 
authorised in  th a t b eh alf by a licence granted b y  a  M inister. The earlier 
part o f th e A ct provided for the conditions and circum stances in  w hich  
licences to  supply electricity  m ay be granted and confers on a  licensee  
powers necessary to  enable electricity  in sta lla tion s aDd su p p ly  equipm ent 
to  be established  and m aintained. Then follow  certain  section s w hich are 
in  m y opinion o f the u tm ost im portance in  considering th e  righ ts, d u ties 
and privileges inter se o f a local au thority w hich is  a  licen see and o f con
sum ers or o f p rospective consum ers w ith in  its  ad m in istrative area. I t  is  
necessary therefore to  reproduce these provisions in extenso :

“ 30. T he supply o f electrical energy b y  th e  holder o f a licen ce  
shall, in  every case, be in  accordance w ith—■

(a) th e provisions o f th is A ct and o f th e  regu lations m ade thereunder,
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(b) such general conditions as m ay be prescribed under th e A ct
and declared to  b e applicable to  a ll licences o f th e class or 
description to  w hich  th a t licence belongs ; and

(c) such sp ecial conditions a s m ay b e se t ou t in  th at licence and
declared to  be app licab le to  th a t licence.

“ 32. A  licen see sh all n o t b e com pelled to  g ive a supply o f energy 
to  any prem ises unless he is  reasonably satisfied  th a t th e consum er’s  
lin es, fittin gs and apparatus th erein  are in  good order and condition, 
and are n o t lik e ly  to  affect in juriously th e use o f energy b y  other 
persons or th e  supply th ereof b y  th e  licensee.

“ 3 3 . (1) A  licensee sh a ll, upon being required to  do so b y  th e  
owner or occupier o f any prem ises situ ated  w ith in  one hundred and 
fifty  fee t from  an y d istributing m ain o f th e licensee in  w hich he is  for 
th e tim e b ein g required to  m aintain  or is  m aintaining a  supply o f 
energy for th e  purposes o f general supply to  private consum ers, g ive  
and continue to  g ive a  supply o f energy for those prem ises in  accordance 
w ith  th e  provisions o f th e  licen ce and o f th e regulations, and h e sh all

• furnish and la y  an y  service lin es th a t m ay be necessary for th e purpose 
o f supplying th e  m axim um  pow er w hich m ay be required b y  such  
ow ner or occupier and m ay be supplied  under th e licence.

“ 36. T he prices to  be charged b y  a licensee for energy supplied b y  
him  sh all n o t exceed  th ose specified  in  h is licence as appropriate to  th e  
several m ethods o f charging provided therein  :

“ 46. (1) A  licensee m ay m ake regulations to be observed b y  the
consum ers as to—

(а) th e conditions o f supply ;

(б) th e  term s and len gth  o f contracts required to  be entered in t o ;
and

(c) any other m atters relatin g to  th e  supply to  consum ers.

(2) N o regulation  m ade b y  a  licen see under sub-section (1) sh all 
h ave effect u n til it  has received  th e approval o f the M inister or, 
where th e licen see is  a  lo ca l au th ority , th e  approval o f th e M inister o f 
L ocal G overnm ent g iven  a fter con su ltation  w ith  the M inister.

“ 64. (1) A  licensee w ho m akes d efau lt in  supplying energy to  
any ow ner or occupier or prem ises to  w hom  he is required to  supply  
energy b y  or under th e provisions o f  th is A ct or o f h is licence, sh a ll be 
gu ilty  o f  an  offence punishable save as provided in  section  73 w ith  
a  fine n o t exceeding tw en ty -five  rupees in  respect o f each d ay on

• w inch or on  an y part o f w hich an y  such  defau lt occurs ” .

In  addition , section  60 a lso  gen erally  em pow ers the M inister to  m ake
regulations.
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W e were n o t referred daring th e  course o f th e  argum ent to  an y  pro
v ision s o f  th e earlier law  (w hether relatin g  to  M unicipal C ouncils or 
U rban Councils or otherw ise) bearing an y  resem blance to  th a t w hich is  
now  contained in  section 33 o f th e E lectr ic ity  A ct. W ithout reproducing 
again  th e  language o f th a t section  w hich  is  fram ed in  th e form  o f  th e  
im position  o f an obligation on th e licen see, th a t section  in  m y opinion  
am ounts to  nothing less than provision w hich  confers upon th e  occupier 
o f  prem ises in  proxim ity to  a  d istributing m ain a  right to  be g iv en  a  
su p p ly  o f  energy in accordance with the provisions of the licence (granted 
by the Minister to the local authority) and of the regulations made under the 
A d. In  other words an occupier has a  righ t to  p oin t to  th e provisions 
o f  th e licence and to  regulations m ade under th e  A ct and to  in sist th a t i f  
h is case fa lls w ithin th e scope o f th ose provisions th e loca l au th ority  
m u st g iv e  and continue to  g ive a  su p p ly  o f  energy for h is p rem ises; 
and i f  th e au thority m akes d efau lt in  doing so  th e authority is liab le  
to  be prosecuted and punished under section  64.

I t  is  im portant I  th ink  to  appreciate th e  far-reaching change w hich  
section  33 effected in  the relationship betw een th e  licensee and occupiers 
o f qualified prem ises w ithin  its  area. H avin g  conferred th e righ t to  a  
su p p ly  b y  section  33 and having im posed a  san ction  found in  section  64, 
th e L egislature further assum ed control o f  th e  m atter o f charges in  section  
36 for th e  benefit presum bly o f consum ers. T hereafter in  order to  
p rotect th e rights o f a licensee and th e  public in terest th e L egislature  
in  section  45 provided for d iscontinuance w here a  consum er im properly  
interferes w ith  th e supply o f energy or fa ils to  com ply w ith  an y  regu
la tion s relating to  th e conditions o f su p p ly . Again in  section  47 th e  
L egislature provided necessary pow ers o f  in sp ection  w ith  th e san ction  
o f d iscontinuance where inspection w as n o t perm itted  and in  section  49  
for discontinuance in  th e even t o f th e non-paym ent o f charges for a  
supply. I  pass now  to consider section  46  w hich em powers th e  licen see  
to  m ake regulations to  be observed b y  consum ers as to  (a) conditions 
o f  su p p ly , and (b) term s and len gth  o f contracts required to  be entered  
in to  b y  consum ers. Such regulations do n o t h ave effect unless approved  
both  b y  th e M inister in  charge o f th e  su b ject o f E lectrical U ndertakings 
and th e  M inister o f  L ocal G overnm ent.

T he construction o f section  46 w hich th e  p la in tiff contends for is  th a t 
th e in ten tion  o f th e L egislature w as to  provide th a t where a  licen see  
desires to  im pose conditions or term s in  con tracts which are n ot authorised  
b y an y  other section  o f th e A ct th e  licen see m ust necessarily in clu d e  
such conditions in  regulations fram ed under section  46 and approved  
by th e tw o appropriate M inisters. Prima facie, having regard to  th e  
provisions o f the A ct to  w hich I  h ave already referred d isclosing  
an in ten tion  o f th e L egislature to  cover in  its  enactm ent as m any m atters 
as possib le both in  th e in terests o f th e  consum er and the local au th ori
tie s, there is m uch to' be said  in  favour o f th is construction. For in stan ce
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w hile i t  is  obvious th a t disconnection w ould be th e  only proper rem edy 
w here a  consum er fa ils to  p ay  th e charges due or im properly interferes 
w ith  th e  electricity  supply or injures th e  licensee’s equipm ent, th is 
rem edy w as n o t le ft to  be im posed even  b y  regulation. The L egislature 
itse lf provided th e  rem edy. Section 45 also expressly refers to a failure 
on the part of the consumer to comply with the regulations relating to the 
conditions of supply and expressly provides the remedy of discontinuance 
of supply in such an event. Considering th e nature of th e privilege 
granted to  th e consum er b y  section 33 i t  w ould n ot in  m y opinion be 
reasonable to  suppose th a t even in  th e  absence o f a section  such as 
section  46, th e L egislature w ould have contem plated th a t a local autho
rity  could im pose conditions a t its  own w ill and pleasure. B u t the  
enactm ent o f section  46 in  m y opinion places th e m atter beyond doubt. 
The L egislature w as itse lf unable to  fram e before-hand a ll possible term s 
and conditions w hich m ay be included in  a contract and chose instead  
th e a lternative o f perm itting th e local authority (w ith th e approval of 
th e tw o M inisters) to fram e regulations for th a t purpose.

I f  th is  b e th e proper construction o f th e  A ct, then  the conditions 7 (a) 
and 7(d) o f th e agreem ent are unauthorised conditions, since th ey  are 
n ot term s or conditions provided for in  regulations m ade under section  
4 6 ; in  fa ct no regulations w hatever h ave been m ade by th e council 
under th a t section . W hether such unauthorised conditions can be 
relied  upon by th e council is a question w ith  w hich I  shall have to  deal 
later in  th is judgm ent.

The construction  w hich Mr. Jayew ardene for th e council seeks to  
place upon section  46 w ould give it  b u t little  effect. A ccording to  his 
contention  th e  section  w as designed to  serve tw o purposes w hich I  m ay 
briefly sum m arise as follow s :—

(1) because there were contracts betw een local authorities and 
consum ers entered in to  prior to  th e new  A ct o f 1950, section  46, it  is 
contended, w ould enable a local authority to  provide for new  conditions 
binding consum ers, in addition to  conditions already contained in  such 
contracts ;

(2) even  prospectively the section  could be u tilised  to  alter by m eans 
o f sta tu tory  regulations provisions in  contracts previously entered into. 
A lthough, it  is  argued, there m ay be a lega l n ecessity  to  resort to  section  
46 for th e  tw o special purposes m entioned, a local authority m ay for 
other purposes im pose its  ow n conditions in  contracts b y  v irtue o f 
its  rights as a M unicipal Council to  enter in to  contracts, and th e conditions 
in  paragraph 7 o f th e agreem ent are therefore valid  even though not 
authorised b y  section  46.

■ I f  such were th e  on ly objects w hich th e L egislature had in  m ind in 
enacting section  46, it  is surprising th a t no reference is  m ade in  the  
section  to  any in ten tion  th a t regulations could be m ade in  order to  add
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or subtract from  pre-existing contracts. Indeed I  m y se lf m uch doubt 
w hether, once th ere has been a contract w hich is  otherw ise va lid , section  
46 confers an y  pow er to  m ake an y  regulation  detracting from  
contractual righ ts already enjoyed b y  th e  consum er. There is n ot in  
th is section , as there is in section 45, any expression  o f  in ten tion  to  over
ride prior contracts. I f  th is doubt be a proper one, th en  th e  argum ent 
for the council w ould render section 46 devoid o f an y  m eaning.

E ven in th e agreem ent in  question in  th e present case there are m any 
conditions th e v a lid ity  o f which is clearly referable to  th e express provi
sions o f the A ct, and th e authorisation o f regu lations m ade under section  
46 is n ot in  law  necessary in  order to  enable conditions o f th a t kind to  
be included in  a  contract. Indeed, having regard to  th e m atters dealt 
w ith in  sections 45 , 47 , 49 and 50, the A ct its e lf  con tain s m ore or less 
adequate provision for th e discontinuance o f su p p ly  in  appropriate 
cases. E ven i f  condition  7 (a) be a valid condition  im posed under section  
46, th e pow er o f discontinuance conferred by section  46 would auto
m atically  operate. B y  providing in  section  45 a san ction  for a  failure 
to  com ply w ith  regulations relating to  th e conditions o f supply and in  
section  46 for regulations as to  such conditions and to  th e term s o f  
contract, th e L egislature has expressly la id  dow n a  m eans b y  w hich  
any gaps le ft in  its  express enactm ents m ay be d u ly  filled .

Section 46 contains express provision for a  case w here a licensee 
desires to  im pose conditions or term s n o t already authorised b y  th e A ct 
itse lf but w ith  th e  safeguard th a t such regulations require th e sanction  
o f the tw o M inisters. I t  is in m y opinion q u ite unreasonable to  hold  
th at nevertheless th e L egislature had an in ten tion  th a t i f  a licensee 
w ishes to  im pose conditions or term s it  can do so w ith ou t resort to  th e  
legal m eans provided in  th a t behalf by section  46.

The plain m eaning o f section  46 is th a t i f  a  loca l au th ority  desires to  
im pose conditions and term s n ot contem plated in  th e  A ct, it  m ay fram e 
regulations incorporating such term s and con d ition s, b u t on ly  if  th e  
tw o M inisters approve. The question is w hether a  loca l au th ority  has 
any additional or residuary power to  im pose con d ition s. To hold th at 
it  has w ould lead  to  a b su rd ity ; for if  so, it  w ould eith er be able to  ignore 
the tw o M inisters com pletely, or else even  if  th e  M inisters decline to  
approve an y proposed conditions, it  could n everth eless flou t the view s 
o f the M inisters and proceed to  im pose its  ow n conditions. W ould 
not such a course be obviously in conflict w ith  section  33 ? W hen 
th a t section  declares th a t a supply m ust be g iven  and continued to  be 
given in accordance with the provisions of the regulations, it  is surely  
unlaw ful for th e au thority to  say th a t it  w ill g iv e  a  supply only in 
accordance with conditions it chooses to impose.

I t  has been argued th a t, even though section  33 m ay h ave contem plated  
th at a supply m u st be g iven  in  accordance w ith  regulations, and n ot in 
accordance w ith  conditions determ ined b y  a loca l au th ority  o f its  own
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m otion , th e  leg a l position  has been altered  subsequently. T his argu
m ent is  based  on  th e  regulations fram ed under section  60 o f th e A ct 
and published  in  th e  Gazette o f A pril 10th  1953. R egulation  7 under 
head  (v i) o f th is se t o f regulations provides inter alia th a t every consum er 
“ shall comply with all the conditions under which electric energy is supplied 
by a licensee ” .

Mr. Jayew ardene’s contention has been th a t th e  expression “ condi
tio n s under w hich electric energy is  supplied b y  a  licensee ” in  th is  
regu lation  in clu d es any condition de facto im posed b y  th e licensee, 
w hether or n o t i t  is  a  condition authorised b y  th e A ct or by section  46. 
T here m igh t have been som e force in  th is  contention  if  th e language o f 
th e  regu lation  had been th a t a consum er m ust com ply w ith  “ such  
conditions as th e licensee m ay im pose ” . R u t as th e regulation stands, 
th e  q uestion  is  w hether th e regulation confers an  im plied  pow er on th e  
licensee to  im pose conditions, or else m erely requires a  consum er to  com ply 
w ith  th e  conditions contem plated in  th e A ct. I  do n o t agree th a t a 
regu lation  under section  60 can va lid ly  authorise any action  inconsistent 
w ith  th e  express provisions in  th e A ct itse lf  (in th is con text section  46). 
B u t even  conceding th a t such inconsistency can be authorised by a 
regu lation  m ade under section  60, th is particular regulation does n o t 
con tain  an y ind ication  o f an in ten tion  to  a lter or evade section  46. If, 
as I  h ave already h eld , section  33 and section  46 have th e effect th a t a  
supply m u st b e g iven  in  accordance w ith  regulations, th e  “ conditions ” 
referred to  in  th e regulation m ust clearly m ean conditions im posed b y  
regulations. A  p iece o f delegated legislation  can never be construed in  
a  sense contrary to  th e express provisions o f th e  sta tu te , un less th e  
language renders such a construction irresistib le and unavoidable. In  
th is in stan ce, th e  language can be construed in  a  sense w hich is in  
p erfect conform ity w ith  th e sta tu te , nam ely th a t th e  “ conditions o f 
supply ” are th e law fu l conditions contem plated in  th e A ct.

For th e  reasons sta ted , I  am  satisfied  th a t th e  defendant council had  
no au th ority  under th e  E lectricity  A ct to  in sert in  th e  agreem ent th e  
tw o conditions 7 (a) and 7 (d) on w hich th e  council relies for its  action  
o f d iscontinu ing th e  supply to  th e p la in tiff’s  prem ises. I t  rem ains to  
b e considered w hether, though unauthorised b y  th e A ct, th ose condi
tion s w ere nevertheless effective to  bind th e  p la in tiff w ho had agreed to  
be bound b y  them .

B u t for th e  licence granted to  th e  council under th e  Act,- th e council 
w ould h ave n o  righ t to  supply e lectricity , and w ould indeed be com m it
tin g  an  offence in  so doing. T he fa c t th a t a M unicipal C ouncil is  
em pow ered b y  th e  1947 Ordinance to  su p p ly  electr icity  and to  enter 
in to  con tracts for th a t purpose is  o f  no a va il, since th ose powers cannot 
now  b e exercised  save in  conform ity w ith  th e  E lectric ity  A ct, w hich is a 
la ter  sp ecia l enactm ent governing th e  supply o f electricity . T he 
“  schem e ” o f  th e A ct, as I  have held , is  th a t a  licensee is  bound to  supply  
e lec tr ic ity  in  accordance w ith  conditions la id  dow n b y  th e L egislature
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its e lf  or else prescribed b y  regulations m ade under th e A c t; and ju st as 
th e  m ode and conditions o f su p p ly  are com prehensively con trolled  b y  
th e A ct, so also is  th e  relationship  betw een th e licensee and th e  
consum er sim ilarly controlled.

In  so  far as th e council acted  in  breach o f the A ct b y  d iscon tin u in g  
th e  p la in tiff’s supply w ith ou t th e  necessary authority o f a  condition  
law fu l under the sta tu te , th e  council com m itted an offence under th e  
A ct for w hich it  could h ave been prosecuted and punished. In  su ch  a  
prosecution, conditions 7 (a) and 7 (d) w ould have provided no defence, 
for in  im posing them  th e council contravened th e provisions o f section  33. 
T hat being so, it  is in m y opinion n o t open to  th e council to  p lead  th ese  
conditions as a defence in  a  c iv il action  for dam ages.

In  form , it  m ay appear th a t th e righ ts o f  the p la in tiff flow  from  h is 
co n tra c t; but the contract in  th is con tex t should be noth ing m ore th an  
th e reduction in to  th e form  o f a  docum ent o f th e term s o f th e  rela tion 
sh ip  contem plated by th e sta tu te . W hat th e  p la in tiff com plains o f is  
n o t m erely th e breach o f th e agreem ent, b u t rather th e breach o f  th e  
obligation  im posed by th e A ct on th e licen see and th e breach o f  th e  righ t 
conferred by the A ct on him self. Indeed , there is  no com pelling need  
for any form al contract betw een licensee and consum er, how ever  
conven ient and useful such a  docum ent m ay be. A  contract ou tsid e  
th e term s contem plated b y  th e  sta tu te  w ould n o t bind th e c o u n c il; 
eq u ally  a condition w hich is unauthorised b y  th e sta tu te  does n o t bind  
th e  consum er.

T he correctness o f th e proposition ju st sta ted  can I  th ink  b e m ade 
m anifest. Suppose th a t th e council had fixed in  th e agreem ent, and  
th e p la in tiff had agreed to  p ay , som e special charges n o t prescribed b y  
or under th e E lectricity  A ct, and had im posed in  th e agreem ent a  con d i
tion  for discontinuance on non-paym ent o f such charges. U n d ou b ted ly , 
th e  council could n ot su ccessfu lly  recover such charges in  a  c iv il action . 
H ow  then  could the council su ccessfu lly  plead th e d iscontinuance clause 
i f  in  th e sam e action  th e p la in tiff had  counter-claim ed for dam ages for 
unlaw ful discontinuance ? T he fa c t th a t, in  the present case, th e  con
d ition  appears to  th is Court to  be perfectly  reasonable cannot confer 
on it  lega l va lid ity  or effect.— th e reason being th a t th e L egislature has 
com m itted to  the tw o M inisters th e fu n ction  o f deciding w hether su ch  a  
condition  is or is n ot reasonable and should or should n o t be m ade a  
term  o f th e contract.

For th ese reasons I  w ould dism iss th e appeal w ith  costs.

L . B . de Silva, J .—I agree.

Appeal dismissed.


