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M m iN D U K U L A S C P d V A , Appellant., a n d  L . D A V ID  (S. J. Police),
R espondent

A. C .  1 .1 7 1 — M .  C . M a l a  ret, -J 1,711/1

petting on Horse Htteing Ordinance (Cop. 30), as amended by Ordinti l i r e  Xo. .j i  of 
JO-13—Prosecution- thereunder—Quantum of erideiice— " Instruments of nn- 
hurftti he/tiny ”—Sections 2, 3 (3), 10, 17— Xrtrspttpers— hie ideetini'!/ mine c,f 
their contents— Hcidencc Ordinance, s.SI.

'J’hc accused was charged \vi(h unlawful hotting on u horse race in hrenrh of 
section -4 (2) o f the Betting on Horse Racing Ordinance. Jl was proved by the 
prosecution that a police oflicer arrested the accused and on searching him 
found betting  slips and copies of three different newspapers each of which 
contained the race programme in Colombo for the day in question.

Held, th a t, although section SI of tho Evidence Ordinance created no pre
sum ption tha t tho contents of a newspaper or journal nre true, tho fact of publi
cation of tho race programme containing the names of the horses mentioned 
in the belting  slips could be considered in interpreting whether the betting slips 
were records of unlawful betting on n horse race w ithin the meaning of the 
definition o f “ instrum ents of unlawful helling ” in section 2 o f the Betting on 
Horse R acing Ordinance.

_/\.Pi?KAI, from a judgment of the Magistrate's Court, Mntara.

V e r n o n  W -ijet  t in ge ,  f o r  the accused appellant.

D a t jn  P o e m .  Grown Counsel, for the Attorney-General.

C u r. adv. vult.

F ebruary  27, 10.7G. S a x so x i, J .—

T he accu sed -ap p ellan t was charged with h av ing  com m itted  the offence 
of u n law fu l b e ttin g  on a horse race in  breach o f  s. 3 (3) o f the B etting  
on  Horso P a c in g  Ordinance (Cap. 36), an  offence punishable under 
s. 10 o f  th e  O rdinance. The prosecution ev id en ce, which tho learned 
M agistrate accep ted , showed that Sub-Inspector A braham s, on receipt o f  
certain  in form ation , noted  down Jtis reasons as to  w h y  a  search warrant 
could  not be ob ta in ed  to search a certain garage in M atara. He- then  
w en t w ith  som e other Police officers in a L and  R o v er  which was stopped  
op posite  th e  garage in  question. W hen lee go t dow n  from  it the accused  
ran  a w a y  from  tho garage. The Sub-Inspector arrested him and on 
searching h im  foun d  tw o betting slips, a  cop y  o f  th e  “ T im es o f  Ceylon ” 
con ta in in g  th e  Colom bo race programme for the d a y  in  question, a copy o f  
“ A ;o)is S p orts  N ow s ” and a copy o f  the “ .Sporting N ew s ", both o f  
which con ta in ed  the sam e race programme. Tho tw o b ettin g  slips had the  
nam es o f  h orses w hich , according to the p ub lish ed  race programme, were 
due to  run  in  th e  Colom bo races to be h eld  on  th a t  clay, and the details  
on those slip s ind icated  that those horses had  been  backed for W ins and  
P laces.
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TItc accused  gave ev idence an d  called  a w itness in  an  a tte m p t to  
sh ow  th a t  no such d ocu m ents were found on h im , b u t h is  C ounsel d id  
n o t challenge th e  M agistrate's findings o f  fact.

It. w as urged, how ever, th a t the evidence led  for th e  p rosecu tion  did  n o t  
estab lish  th a t the horse races, in respect o f  which th e  accused  w as charged  
w ith  tinlaw ful bettin g , were in  fact run or proposed to  be run on th a t d a y . 
I t  w as argued th at, as tho o id y  ev idence w hich the M agistrate h a d  before 
him  on  th is p o in t w ere th e  new spapers I  h ave refeircd  to , there w as no  
p roof o f  an  essen tia l ingredient o f  the offence.

T he cjuestion w hether th e  production  o f  a new spaper con ta in ing  a  race 
program m e is sufficient to  prove th a t the particu lar races m en tion ed  in  
th a t program m e were races which were proposed to  be run w as considered  
I>v Soertsz , J .,  in  I y e r  v. K n rn n e ra tn c '.  The learned Ju d ge h eld  th a t  
the p roduction  o f  “ T he R acin g  Guide S p o ilin g  X ew s ” w hich  h a d  b een  
registered  a s a new spaper estab lish ed  a  prhna facie  ease th a t  th e  races 
appearing in  its  race program m e were races proposed  to be run . H o  
applied  the presum ption  -which w as said  to arise under s. SI o f  the E v id en ce  
O rdinance. X ow  th a t S ection  recpiires the Court to  presum e th e  g en u in e
ness o f  ev ery  d ocum ent purporting to be a n ew spaper or journal. I n  
other words, the new spaper or journal is adm issible in  ev id en ce w ith o u t  
form al proof. There is  no  presum ption  th a t the con ten ts  o f  th e  n ew s
paper or journal arc true, for, as Eforde, J ., said  in  B a tca  S a r u p  S in y h  v . 
T h e C row n  “ the paper itse lf  is n o t proof o f  its  con ten ts. I t  w ou ld  
m erely  am ount to an  an onym ous s ta te m e n t” .

S ince the case o f  I y e r  o. K u ru n a ra tn e  was decided, how ever, the O rdi
n ance has been am ended in  certain respects by  O rdinance X o . 5 5  o f  1943, 
and  am ong other changes a new  s. 17 has been  added. T h a t S ectio n  
provides that an y  person w ho is fo u n d in  possession  o f  a n  in s tr u m e n t  o f  
unlaw fu l b ettin g  on the occasion  o f  h is being searched under th e  O rdinance  
sh all be presum ed, u n til the contrary is proved, to  be g u ilty  o f  the offence  
o f  un law fu l b etting  on a  horse race. On the ev idence o f  th e  p rosecu tion  
w itn esses tho accused , w ho w as proved to  be a person  w ho had been  
searched  under tho Ordinance, w as clearly a person ag a in st w hom  th is  
presum ption  could  be draw n i f  the b ettin g  slip s in  q u estion  were 

in stru m ents o f  unlaw ful b etting  ” .

"When w e turn to  s. 2 o f  the Ordinance, as am ended, we find th a t ex p re s
sion  defined  as m eaning :

“ a n y  article or th in g  used or in tended  to be used  as a su b jec t or 
m eans o f  unlaw ful b ettin g  on  a  horse-rac-c, or a n y  d o cu m en t used or  
in ten d ed  to  be used  as a  register or record or ev idence o f  a n y  u n law fu l 
b ettin g  on  a horse-race. ”

T he .Sub-Inspector in  h is ev idence exp la in ed  w h a t tho b ettin g  s lip s  
m eant, an d  on th a t ev idence the learned M agistrate w as en titled  to  hold  
th a t  those slips were docum ents used or in tended  to bo used  a s a  record or 
ev id en ce o f  unlaw ful bettin g . The prosecution  had, how over, to  p rove  
th a t such  b ettin g  w as on a horse-race. It- sou gh t to  prove th a t b y  tho  

' (1011) 21 C.LAY. 123. - A .I .R . (1025) Lahore 200.
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nroduction  o f  t lic  th ree  new spapers, all o f  them  conta in ing  th e  race 
Un-ammo fo r d h c  d a y  in  question . The fa ct o f  p ub lication  o f  th e  race 
Tiro warn m e con ta in ing  th e  nam es o f  the horses m entioned m  he bettm g  
l l in s  m u st bo considered  in  in terp reting w hat those b ettm g  slip s m eant. 
T he on ly  p ossib le in terp retation , I  th ink, is th a t those b ettin g  slips were 
records o f u n law fu l b e ttin g  on horse races. T he use o f th e  new spapers for 

lu s purpose docs n o t  depend on  the contents o f  the new spapers in  regard 
to  th e  race program m e being true. One is entitled  to  a tta ch  som e 
m eaning to  w h a t appeared  in  th e  newspapers in  enter to  throw  som e light 

on th e  m eaning o f  th e  h ottin g  slips.

T h e accused  w as n o t, o f  course, precluded from show ing th a t  th e  in- 
form ation  conta ined  in  th e  new spapers was quite false, in  th a t  no such  
races were schedu led  to  bo run, or that no such horses were entered  for 
such races B u t  th e  production  o f  the betting slips and the p n m a facie 
p roof th a t  th e y  w ere records o f  unlaw ful betting  on horse races sh ifted  

the burden to  the accu sed  to  prove h is innocence.

A lthough  th e  accused  gave cvidcnco he m ade no a ttem p t to  suggest 
th a t  the d ocu m ents sa id  to  have been found on him  had n oth ing  to  do 
w ith  b ettin g  on  horse races. H e contented  h im self w ith  a com plete  
den ial t-Imt an y  such slips o f  paper and newspapers were found  m  Ins 
possession. W h en  th e  learned M agistrate rejected th is ev idence, the  
presum ption  created  b y  s. 17 rem ained unrebutted.

B or.these reasons th e  appeal is dism issed.

Appeal iligniimil.


