
•-----V

505
•. .! . IJ? : } /

BASNAYAKE, C.J.—Katchi Mohamed v. Benedict

1961* 'Present -: Basnayake, C.J., Gunasekara, J., and T. S. Fernando, J.

K A TC H I M OHAM ED, A p p ellan t, and A . F . C. B E N E D IC T  
(Inspector o f P o lice), R espondent

S. C. 1169—M. C. Colombo, 42574/B

M arriage— M u slim  m arriage— S econ d m arriage  b y  husband to a  R om an  Catholic— 
B ig a m y— M a rria g e  R eg istra tion  O rdinance (C ap . 112), ss . IS , 64— P en a l Code, 
s . 362B .

A  married man who belongs to the Muslim faith at the time of his marriage 
and who subsequently marries a second time, under the Marriage Registration 
Ordinance, a person not professing Islam, while his previous marriage is sub
sisting commits thereby the offence of bigamy within the meaning of section 
362B of the Penal Code.

A p p e a l  from  a judgm ent o f th e M agistrate’s Court, Colom bo. 

Nimal Senanayalce, for A ccused-A ppellant as amicus curiae.

D. St. G. B. Jansze, Q.C., A ttorney-G eneral, w ith  V. S. A. Pullenaye- 
gum, Crown C ounsel, and M. Hussein, Crown C ounsel, for C om plainant- 
R espondent.

Cur. adv. vvM.

D ecem ber 20, 1961. B asnayake , C .J.—

T he question  th a t arises for decision  on th is  appeal is  w hether a m arried 
person w ho belonged to  th e  M uslim  fa ith  a t th e  tim e o f h is m arriage and  
w ho becam e a R om an C atholic and m arried a second tim e w hile h is 
previous m arriage w as su b sistin g  has thereby com m itted th e offence o f  
bigam y.

B riefly th e  fa cts are as fo llow s :— T he ap p ellan t w ho w as a M uslim  by  
th e nam e o f K atch i M oham ed m arried A siya  U m m a on  3rd M arch 1947 
a t M annar according to  M uslim  rites. T hey liv ed  together t ill  1954. 
In  th a t year h e le ft  A siya  U m m a and on 18th  N ovem ber m arried F elic ia  
T herese B en ed ict a t S t. L u cia’s C athedral, K otahena. H e w ent through  
th e cerem ony o f conversion to  C atholicism  a t S t. Joh n ’s Church, M utw al, 
about tw o  m onths before h is m arriage. A t and after th a t cerem ony 
he assum ed th e nam e o f Jam es M errial G unaratnam  under w hich nam e' 
he w ent through th e second m arriage cerem ony. H e described h im se lf 
as a  bachelor and C eylon T am il.
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T he accused adm its th at he assum ed th e nam e o f Gunaratnam  because  
h e w as to ld  th a t th e  priest w ould n ot perform  th e cerem ony o f m arriage 
unless h e changed his nam e. H e also adm its th a t he w ent to  tw o churches, 
one a t K otahena and th e other a t M utw al, and th a t he first w ent to  th e  
church a t th e  la tter p lace and th a t h e w as nam ed Gunaratnam  after he 
w ent to  th e  church a t M utwal. H e stated  th a t he w as a M uslim  even  at 
th e  tim e o f th e tr ia l, th e  change o f nam e and m arriage in  church n o tw ith 
standing.

I t  w as subm itted  th a t under our law  it  is  lega l for a M uslim  to  h ave  
m ore th an  one w ife and th a t th e appellant being a M uslim  h is second  
m arriage d id  n o t constitu te the offence o f bigam y. There is no evidence 
nor w as i t  contended th a t a M uslim  cannot change h is religion and becom e 
a R om an C atholic. W hen a M uslim becom es a  Rom an C atholic he is  
no m ore a follow er o f th e Prophet and does n ot thereafter enjoy the  
rights and privileges o f a M uslim . T he m om ent th e appellant becam e a 
R om an C atholic he ceased to  be a person w ho w as in  law  en titled  to  have 
m ore th a t one w ife and w hen he m arried a second tim e as a R om an  
C atholic h e com m itted th e offence o f bigam y. The section under w hich  
th e ap p ellan t is  charged (s. 362 B  o f th e P en al Code) reads—

“ W hoever, having a husband or w ife liv in g , m arries in  any case 
in  w hich such m arriage is  void  by reason o f its  tak ing place during th e  
life  o f such  husband or w ife, shall be punished w ith  im prisonm ent o f 
either description for a term  w hich m ay extend to  seven years, and  
sh all a lso  be liab le to  fine.

Exception:— T his section does n ot exten d  to  any person w hose 
m arriage w ith  such husband or w ife has been declared void  b y  a court 
o f com petent jurisdiction, nor to  any person w ho contracts a m arriage 
during th e  life  o f a former husband or w ife, if  such husband or w ife, 
at th e  tim e o f th e subsequent m arriage, sh all have been continually  
absent from  such person for th e space o f seven  years and sh all n ot 
h ave been heard o f by such person as being a live w ithin th a t tim e :

Provided th e  person contracting such subsequent m arriage sh all, 
before such m arriage takes p lace, inform  th e person w ith whom  such 
m arriage is contracted o f th e real sta te  o f facts, as far as th e sam e are 
w ithin  h is or her know ledge. ”

N ow  th e  m arriage o f a person other th an  one who belongs to  Islam  is 
void  b y  operation o f section  17 o f th e  M arriage R egistration O rdinance 
under w hich law  th e ap pellant’s second m arriage w as solem nised, and 
w hich becam e applicable to  him  th e m om ent he becam e a Rom an C atholic. 
The ap p ellan t’s oral evidence, th at he- divorced .h is first w ife in  1953 has. 
n ot been accepted and righ tly  too.

T he appeal is dism issed.
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G u n a s e k a r a . J .—

I  agree th a t th e appeal m u st be dism issed.

Mr. Senanayake advanced in  support o f th e  appeal an argum ent 
based on th e defin ition o f “ m arriage ” in  th e M arriage R egistration  
Ordinance1. In  term s o f th is  d efin ition , un less th e  con tex t otherw ise 
requires “ m arriage ” m eans an y m arriage, save and excep t m arriages 
contracted under and b y  v irtu e o f th e  K andyan M arriage O rdinance, 
1870, or th e  K andyan M arriage and  D ivorce A ct, and excep t m arriages 
contracted betw een persons professing Islam . T he w ord “ m arriage ” 
occurs tw ice in  w hat w as section  17 and is now  section  18 o f th e M arriage 
R egistration  Ordinance. T he section  reads—

N o m arriage sh a ll be va lid  w here either o f th e parties thereto sh all 
have contracted a prior m arriage w hich sh a ll n ot have been lega lly  
dissolved  or declared void .

I t  w as contended by Mr. Senanayake th a t in  each o f th e  expressions “ no 
m arriage ” and “ a prior m arriage ” th e term  “ m arriage ” m ust be 
understood to  exclu d e m arriages contracted  betw een persons professing  
Islam , and th at therefore th e  second m arriage w as n o t rendered in valid  
b y reason o f th e fact th a t it  w as contracted  w hile th e  first w as subsisting.

The M arriage R egistration  O rdinance is , according to  it s  long title ,

A n O rdinance to  con solid ate an d . am end th e  law  relatin g  to  
m arriages other than the m arriages o f M uslim s and to  provide for th e  
b etter registration  thereof.

I t  w as necessary, therefore, th a t m arriages o f M uslim s should  be excluded  
from  th e operation o f th ose p rovisions o f th e O rdinance th a t rela te to  the 
va lid ity  o f m arriages. Such p rovisions cou ld  rela te o n ly  to  m arriages 
contracted under th e  O rdinance, and th e leg isla tu re exclu d ed  M uslim  
m arriages from  th eir operation by th e  term s o f th e  d efin ition  o f 11 m arriage” . 
I t  is  m anifest th a t w hen th e  O rdinance provides th a t “ no m arriage 
sh a ll be va lid  ” w here it  is  con tracted  in  certain  circum stances th e  term  
“ m arriage ” m ust b e understood to  exclude M uslim  m arriages. The 
reference to  “ a prior m arriage ” , how ever, does n o t occur in  a provision  
relatin g to. th e requ isites o f su ch  prior m arriage or it s  registration  and  
cannot be understood to  con tem p late on ly  m arriages contracted  under 
th is O rdinance. In  m y opinion th e  con tex t requires th a t in  th is  exp ress
ion  th e  term  “ m arriage ” m u st be understood to  m ean an y m arriage 
and n o t any m arriage excep t a  K andyan  or M uslim  m arriage. I  am  
therefore unable to  accep t Mr. Senanayake’s contention .

W e w ere in v ited  b y  th e A ttorney-G eneral to  consider th e effect o f a 
view  th a t under th e relevan t M uslim  L aw  a m arriage is  au tom atically  
dissolved  b y  apostasy. In  m y op in ion  th e ap p ellan t’s ow n evidence and  
th e position  tak en  b y  him  b oth  a t th e  tr ia l and  in  h is p etition  o f appeal
■ 1 flap.'95 of the 1938 edition of the Legislative Enactments, section 59 ;

Cap. 112 of the 1956 edition, section 64.
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render it  unnecessary to  d iscuss th e question w hether a t the m aterial 
tim e h is “prior m arriage ” had been dissolved by apostasy. A part from  
som e inadm issible hearsay, th e only evidence adduced b y  the prosecution  
on th e question o f apostasy w as th a t o f F elicia  B en ed ict’s father, who 
said  th a t the appellant “ w as baptized about tw o or three w eeks before 
th e m arriage ” and th a t “ th e baptism  took place a t S t. Jam es’ Church 
a t M utw al ” . A ccording to  th e appellant th e effect o f th a t cerem ony 
as he understood it  w as m erely to  change h is nam e, and he did n ot at 
an y tim e abandon th e M uslim  fa ith . T he defence se t up by him a t the 
tria l and in  h is p etition  o f appeal has been th a t he divorced his first w ife 
in  accordance w ith  M uslim  L aw , and th a t being a M uslim  he w as in  any 
even t en titled  to  m arry a second tim e w hile h is first m arriage w as subsist
ing. There appears to  be no reason w hy h is evidence th at he never 
abandoned the M uslim fa ith  should n ot be accepted.

T . S. F ernando , J .—

I agree w ith  th e judgm ent o f m y Lord, th e C hief Ju stice, dism issing 
th is appeal for th e reason th a t w hen the appellant m arried F elicia  B enedict 
on 18th N ovem ber 1954 under th e M arriage R egistration  Ordinance, 
N o. 19 o f 1907, h is previous m arriage on 3rd M arch 1947 to  A siya Um m a 
who w as a live on 18th N ovem ber 1954 (and w ho is s till alive) had n ot 
been legally  d issolved . I  desire on ly to  add som e observations in  reference 
to  an argum ent addressed to  us by Mr. Senanayake w ho appeared as 
amicus curiae in  th e absence o f any counsel for th e appellant.

B oth  th e appellant and his w ife A siya U m m a w ere persons professing  
Islam  a t th e tim e o f their m arriage on 3rd M arch 1947, and their m arriage 
w as registered under the provisions o f the M uslim  M arriage and D ivorce 
O rdinance, N o. 27 o f 1929, an ordinance w hich applied  on ly to  subjects o f 
th e Sovereign professing Islam . In  view  o f the defin ition  o f “ m arriage ” in  
section  64 o f the M arriage R egistration  O rdinance, thfe appellant and A siya  
U m m a could n ot have had their m arriage solem nized under the provisions 
o f th at O rdinance. A lthough there is no legal im pedim ent to  a person 
professing Islam  registering under the provisions o f  th e M arriage R egis
tration  Ordinance h is or her m arriage to  a person n o t professing Islam , the 
question here is  w hether the m arriage o f th e appellant to  F elicia  B enedict 
w as valid . Section  18 o f the M arriage R egistration  Ordinance enacted  
th a t “ no m arriage shall be va lid  where either o f th e parties thereto shall 
have contracted a prior m arriage w hich sh all n o t have been legally  
dissolved  or declared void ” .

Mr. Senanayake, basing his argum ent on the defin ition  o f “ m arriage ” 
in  section  64 o f th e M arriage R egistration O rdinance se t ou t hereunder, 
v iz .,

“ m arriage ” m eans any m arriage, save and excep t m arriages 
contracted under and b y  virtu e o f th e K andyan M arriage Ordinance, 
1870, or th e K andyan M arriage and D ivorce A ct, an d  excep t m arriages 
contracted betw een persons professing Islam  ;
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contended th a t th e  appeD ant had  n o t contracted  a  “  prior m arriage ”  w ith  
A siya  U m m a w ith in  th e  m eaning o f section  18 o f  th e  M arriage R eg istration  
O rdinance. I t  seem s to  m e, how ever, th a t th e  exp ression  “  m arriage ” 
w hich occurs tw ice in  section  18 does n o t bear th e  sam e m eaning in  each  
in stan ce. W hat is , in  section  18, declared n o t to  be v a lid  is  a  “  m arriage ” 
a s defined in  section  6 4 ; b u t a  m arriage in  th e expression  “a  prior m arriage” 
in  th e  sam e section  18 is , in  m y op in ion , n o t lim ited  to  a  m arriage as 
defined  in  section  64, and th e co n tex t requires th a t i t  be g iv en  it s  ordinary  
an d  natural m eaning and in terpreted  as denoting an y  leg a lly  recogn ised  
m arriage. O therw ise, an acceptance o f Mr. Senanayake’s  argum ent 
w ould  m ean th a t w hereas section  6 o f th e K andyan M arriage an d  Divorce®  
A ct, N o . 44  o f  1952, renders in va lid  a m arriage b etw een  tw o  p erso n a  
su b ject to  th e  K andyan law  w here one o f th e  parties h as c o n tr a c te d ^  
prior m arriage w hich has n o t been law fu lly  d issolved  or d eclared  v o r a l 
th is cod sequence o f th e  in v a lid ity  o f th e second m arriage m ay b e avoidSM  
b y  a  K andyan  w ho has m arried another K andyan under th e  K an d yan i 
M arriage O rdinance or th e K andyan M arriage and D ivorce A ct b y  tJvE* 
sim p le exp ed ien t o f resorting to  a registration  o f  h is or h er secon d  m arriage! 
under th e  M arriage R egistration  O rdinance.

Appeal dismissed.


