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Defence (Purchase of Foodstuffs) Regulations, 1943—Charge of transporting 
kurakkan without a permit—No reference made in charge to the Gazette 
in which the regulation is published— Validity of charge.

Where the transport of kurakkan without a permit is made an offence 
by an amendment to the Defence (Purchase of Foodstuffs) Regulations, 
1942, and no reference is made in the charge to the Gazette in which the 
amending regulation was published.

Held, the failure to refer to such Gazette was fatal to the conviction.

AP P E A L  from  a con v iction  by  the M agistrate o f B adu lla -H a ldu m - 
m ulla .

H . V. Perera, K .C . (w ith  h im  L . E . J. Fernando) fo r  accused  appellant.

M . Spencer, C .C., fo r  A ttorney-G eneral.
Cur. adv. vult.

M arch  27, 1945, Keuneman J .—

T h is accused  w as charged w ith  having transported seven bushels of 
kurakkan in lorry N o. C E  2699 w ithou t a p erm it issued by  the G overn 
m e n t  Agenjt, Uvia, and D ep u ty  F o o d  C ontroller, Badiulla, or anyone 
au th orized  by  him  in breach  o f R egu lation  4 o f  the D efen ce  (P urchase 
o f  F oodstu ffs) R egu lations, 1942, published in Gazette  N o. 9 ,004 of 
S ep tem b er  11, 1942, and that he had thereby com m itted  an offence 
pu n ish ab le  under section  52 (8) o f  the D efen ce  (M iscellaneous) R egulations.

I t  has been  poin ted  ou t here that th e G azette  referred to, nam ely 9,004 
o f  S ep tem ber, 11, 1942, referred o n ly  to  th e transport o f  coun try  paddy 
a n d  cou n try  rice and d id  n o t m ake it an offence to  transport kurakkan 
a t  all. I t  is true th at there is a later G azette  N o. 9,103 o f M arch  26, 1943, 
w h ich  m akes it an offen ce to  transport cou n try  paddy, coun try  rice  or 
kurakkan e x cep t under a perm it. I t  is obvious that if  G azette  N o. 9,004 
is  looked  at, th e  accu sed  is n ot guilty  o f  any o ffen ce . T h e  question  is 
w hether the failure to  refer to  the G azette  N o 9,103 w hich  does constitute 
th e  o ffen ce  is fatal.

A D ivisional C ourt in Sivasampu v. Juan Appu  1 d iscussed this question  
a m on g  oth ers and  Soertsz J . ,  w h o w rote  th e  ju d g m en t in the case, states 
a s  fo l lo w s : ‘ ‘ In asm u ch  as th e rules o f  subordinate legislation  require 
p u b lica tion  in  th e  G azette  fo r  acquiring th e  force  o f  law , there should be 
s o m e  m ateria l before  the cou rt to  sh ow  th at the condition  preceden t has 
b e e n  satisfied. I n  ou r v iew  there is sufficient com plian ce w ith  the require
m e n t  if in th e com p la in t or report to  the C ourt there is reference to  the 
G azette  in w hich  th e  ru le in volved  appears for  in that case  under section  
114 o f  the E v id en ce  O rdinance, th e  C ou rt m a y  presum e th at the official 
a c ts  o f  stating the rule and citin g  th e G azette  have been  regularly per
fo r m e d  ” . H e  w en t on  to  hold  thereafter that the production  o f  the 
G azette  in  the case w as n ot necessary.

1 3S N. L. R. 369.
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N ow , iu  th e  p resen t ease  i t  d oes ap pear .that there is n o  re feren ce  t o  th e  
G azette  w h ich  m a y  con stitu te  an  o ffen ce  o f  transp orting  kurakkan 
and I  th ink  th at th is d e fe c t  is o n e  w h ich  inva lidates th e  con v ic t io n . 
I t  is n ot m ere ly  a  m a tte r  o f  m ak in g  a  m ista k e  w ith  regard t o  th e  n u m b e r  
and th e  date  or e ith er  o f  th em , b u t it  goes  fu rther an d  declares th a t th e  
auth ority  fo r  th e  charge is  a  G azette  w h ich  in  p o in t o f  fa c t  h a s  n o  ap p li
ca tion  t o  th e  ca se  a t all. I n  th e  c ircu m stan ces  I  se t aside th e  con v ic tion  
in  th is case and d isch arge  th e accu sed .

Conviction set aside.


