
KKRXAXDO, .T.—1I\ II. Has Co.. Ltd. v. H rcn linm ln 3 3 7

1955 P r e s e n t : Gratiaen, J., and Fernando, J.

W . ir. B U S  CO., L T D .,  A ppellant, a n d  B. U . H E liX  BAA'D A ,
R esp on d en t

S . (J. [In ti/.)  2 3— D . V . K a n d y  M . I t. 3 ,Gob

A r b i tr a t io n —P ro ced u re— S c r lio n  (H 'i o f  C ic i l  P ro ced u re  C 'o 'k— C o m p lia n c e  th e r e w ith  
— S c o p e  o f  te r m s  o f  re ference.

(i) T h e  p a r t i e s t o  t h i s  a c t i o n  s i g n e d  a n  a g r e e m e n t  i n  w h i c h  t h e y  e x p r e s s l y '  s l a t e d  

t h e i r  d e s i r e  t o  s u b m i t  t h e i r  d i s p u t e  t o  a r b i t r a t i o n .  I n  t h e  s a m e  a g r e e m e n t  t h e y  

a u t h o r i s e d  t h e i r  p r o c t o r s  t o  a p p l y  t o  t h e  C o u r t  f o r  a  r e f e r e n c e .  T h i s  a g r e e m e n t  w a s  

f i l e d  i n  C o u r t  t w o  d a y s  l a t e r ,  a n d ,  i n  t h e  p r c s c n c o  b o t h  o f  p r o c t o r s  a n d  c o u n s e l ,  

t h o  C o u r t  e n t e r e d  a  m i n u t e  t h a t  a j o i n t  m o t i o n  w a s  f i l e d ,  it  b e i n g  c l e a r  t h a t  

e v e r y  o n o  h a d  a s s u m e d  c i t h e r  t h a t  t h e r e  w a s  i n  f a c t  a  j o i n t  m o t i o n  o r  t h a t  t h o  

a g r e e m e n t  a l r e a d y  s i g n e d  b y  t h e  p a r l i e s  c o n s t i t u t e d  t h e  n e c e s s a r y  j o i n t  m o t i o n

\  H e ld , t h a t  t h e r o  w a s  s u b s t a n t i a l  a n d  s u f f i c i e n t  c o m p l i a n c e  w i t h  t h e  p r o c e d u r e ,  

■ p r e s c r i b e d  b y  S e c t i o n  0 7 U  o f  t h e  C i v i l  t ’r o c e d u r o  C o d e .

M c n ik c  v . U k k u  A m n ia  ( l O l . i )  IS X .  f>. I t .  4 1 3 ,  f o l l o w e d .

M a d a s a m y  v. A m in a  ( l Oi i l j  4 a  C .  L . I V .  4 0 ,  n o t  f o l l o w e d .

(ii) T h o  a r b i t r a t o r  w a s  r e q u i r e d  b y  t h e  t e r m s  o f  r e f e r e n c e  t o  d e i e r m i n o  "  a l l  

m a t t e r s  i n  d i s p u t e  i n  t h i s  a c t i o n  a n d  al l  o t h e r  m a t t e r s  i n  d i s p u t o  ” . A t  t h o  s t a g e  

w h e n  t h o  r e f e r e n c e  w a s  m a d e ,  i s s u e s  h a d  n o t  b e e n  f r a m e d  b e t w e e n  t h e  p a r t  i e s  n o r  

h a d  a n s w e r  b e e n  f i le d. T h e  m a t t e r s  i n  d i s p u t e  w e r e  t h e r e f o r e  t h o s e  u p o n  w h i c h  

( l ie p l a i n t i f f  r e l i e d  i n  h i s  p l a i n t .  X o t w i l h s f a n d i n g  t h a t  t h e  a r b i t r a t o r  w a s  

a u t h o r i s e d  t o  d e t e r m i n e  o t h e r  m a t t e r s  i n  d i s p u t e ,  e v e r y  i s s u e  s u g g e s t e d  t o  t h o  

a r b i t r a t o r  w a s  o n o  w h i c h  a r o s e  u p o n  t h o  a v e r m e n t s  i n  t h o  p l a i n t ,  a n d  t h o  

o n l y  m a t t e r s  u l t i m a t e l y  d e t e r m i n e d  b y  t h e  a w a r d  w e r o  m a t t e r s  a r i s i n g  u p o n  

t h o s e  a v e r m e n t s .

H e ld ,  t h a t  i n  t h e  c i r c u m s t a n c e s  t h e  v a l i d i t y  o f  t h o  a w a r d  c o u l d  n o t  b e  c h a l l e n 

g e d  o n  t h e  g r o u n d s  t h a t  n o  s p e c i f i c  i s s u e s  h a d  b e e n  a g r e e d  u p o n  f o r  a d j u d i c a t i o n  

b y  t h e  a r b i t r a t o r  a n d  t h a t  t h e  r e f e r e n c e  r e l a t e d  t o  m a t t e r s  o u t s i d e  t h e  p l a i n t i f f ’s  

p l e a d i n g s .

.^ L  B R E A D  from an  order o f  tho D is tr ic t  Court, K an d y .

I f .  V. P e r e r a , Q .C ., w ith  II . I f. T a m b ia h  an d  I I . L . de S ilv a ,  for th e  
p la in tiff  ap pellan t.

C . T h itty u lin y a n t , Q .C ., w ith P . S o m a lila k u n t, for tho d efen d an t  

respondent-.

C u r. u d v . cu ll.

J u ly  21 , 1955. E e k x a x d o , J .—

T h e p la in tiff  in stitu ted  an a ctio n  a g a in st th e  d efendan t on lo t h  
S ep tem b er , 1949, claim ing certain  d eclarations, orders and  d am ages. 
S u m m on s w as served  on th e  defen dan t, h e  fa iled  to  appear in  resp on se  
th ereto  an d  th e  m atter w as fixed for cx -p a rte  t r ia l ; b u t su b seq u en tly  
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o f  con sen t a  d a te  w as g iv en  to  file  answer. T he follow ing en try  (in itialled  
b y  th e  D istric t Ju d ge) ap pears on th e  Journal for the d ate 121h D ecem ber, 
1 9 4 9 :—

" “ J o in t  m otion  filed  referring all m atters in d isp u te  in th is case
(and also  som e o th er  m a tters) to  th e  arbitration o f  Mr. A lfred Fernando.
O f consent, arb itra tor’s fe e s  are to  be paid direct by p la in tiir  in  the
first in stan ce fixed  a t  R s. COO.

Issu e  com m ission  to  arb itra tor  rc’blc 22 F eb . 1950. ”

S u b seq u en tly  various orders w ere m ade o f  consent, ex ten d in g  th e  tim e 
fixed  for th e  m aking o f  th e  aw ard  and increasing th e  am ou n t o f  th e  
arb itrator’s fees. T h e aw ard  o f  th e  arbitrator w as u ltim a te ly  filed on 
Sth  January , 1951, an d  a fter  certa in .step s had been taken , th e  d efendant 
filed h is ob jections a s  w ell a s  a  m otion  that all orders had in  th e  case 
be vacated , exp u nged  an d  oth erw ise  rescinded for the fo llow ing reasons 
in te r  a l ia  :—

(2) There w as no ap p lica tion  in w illin g  to refer the m atter to  au
arbitrator.

(3) T here w as no order in due form relating to th e  reference to
arbitration .

( 1) T he reference, i f  a n y , w as in general term s and did n o t s ta te  the 
particu lar m a tter s  in  difference between th e  p a r tie s ;  also 
such reference re la ted  to  m atters outside the p la in tiff's p leadings 
in th is  case.

(5) T he arbitrator had  n o  jurisd iction  to act. The en tire proceedings 
arc null and  vo id .

I t  w as argued before th e  learned Judge on behalf o f  th e  p la in tiff that  
th e  ob jections w ere m ade o u t o f  lim e but he held that th ey  were in tim e  
an d  can and h a v e  to  b e considered . H e considered th ose  ob jections  
(I  shall refer to  them  la ter), b u t u ltim ately  held th a t th e  m atter  was 
concluded  on th e  general grou n ds set ou t in the m otion . H e  held in 
effect th a t  there w as no  w ritten  application  by the parties to th e  action  
for  a reference to  arb itra tion , that the reference w as therefore invalid , 
th a t  th e  d efen dan t's p a rtic ip a tion  in  the arbitration proceedings did not 
estop  him  from  se ttin g  up th e  in v a lid ity  o f the award, and  d irected  that 
th e  n e x t  step  w as for th e  case to proceed in C ourt in the ordinary course 
an d  for th e  d efendant to  file answ er.

T h e p la in tiff has ap p ea led  aga in st th is order and the m ain  question  
for decision  is w heth er or n o t there w as a valid  reference to  arbitration  
on 12th  D ecem ber, 1949. On th a t d ay , apart from th e oral representa
tio n s  w hich  m ust h a v e  been  m ad e to  the Ju dge b y  counsel for both  
p arties, there w as before th e  C o u r t  a  writing dated  10th D ecem ber, 1949, 
sign ed  both  b y  th e  p la in tiff  and  by the d efendant w hich  s ta ted  that 
th e  p arties “ arc d esirou s th a t  a ll m atters in d ispute in th is  a ction  and  
a ll o th er  m atters in  d isp u te  b etw een  us be referred to  th e  final decision  
o f  Mr. A lfred F ernan do , P roctor , ns arbitrator, and w e bind ourselves  
an d  agree to accep t th e  aw ard  o f  I lie said arbitrator ”  and  furl her that I he
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p arties “ do iicrcbj- sp ec ia lly  au thorise our resp ec tive  P roctors, that is 
to  sa y , M essrs L icsch in g  a w l L ee on th e  p a rt o f  th e  said  P la in tifi-  
C oinpany an d  Mr. V . M .G  u rus w am y and  h is a ss is ta n t Mr. M .U . M .X ahcem  
on  th e  part o f  th e  sa id  defendant-, to a p p ly  to  th e  sa id  Court for an  order 
o f  reference a cco rd in g ly  I t  lias been  argued  in  ap peal th a t  th is  d ocu 
ment- o f  JOtli D ecem b er , 1049, w hich  w as a d m itted ly  filed in  Court, 
togeth er  w ith  th e  m a tter s  ora lly  before th e  Court upon w hich  th e  Journal 
en try  w as fou n d ed , to g eth er  con stitu te  sufficient com pliance, w ith  th e  
requirem ents o f  se c tio n  670  o f  the Code.

T he section  p ro v id es a s  fo llow s :—

( 1) Tf all th e  p a r tie s  to  an  action  desire that an y  m a tter
in  d ifferen ce betw een  them  in th e  a ction  be referred  
to  a rb itra tio n , th e y  m ay  a t  a n y  tim e before ju d g 
m en t is p ron ou n ced  ap ply , in person  or b y  their  
resp ectiv e  p roctors, sp ecia lly  au th orised  in w ritin g  
in  th is  b eh a lf, to  th e  Court for an  order o f  reference.

(2) K very su ch  a p p lica tio n  shall be in w riting, a n d  shall
s ta te  th e  p a rticu lar  m atters sou gh t to  be referred,

. an d  th e  w r itten  au th ority  o f  th e  proctor to  m ake  
it sh a ll refer to  it , and  shall be filed in Court a t  the  
tim e w hen  th e  application  is m ade, and  shall be  
d istin c t from  a n y  pow er to com prom ise or to  refer 
to a rb itra tion  w hich  m ay  appear in  th e  p ro x y  con s
t itu t in g  th e  proctor's general a u th ority  to  represent 
h is client- in th e  action .

S ection  676 requ ires firstly , that all the p arties m u st ap p ly  to  the Court 
for an  order o f  reference e ith er  in person or b y  their  resp ective proctors, 
each sp ec ia lly  a u th o r ised  to  m ake th e  particu lar application . T he im por
tan ce o f  th is  sp ec ia l au th orisation  w as stressed  in  th e  case o f  G on sales v. 
H o lsin g er  1 w here i t  w a s  held  (inter alia) th a t  a  general pow er o f  a ttorn ey  
g iven  to  a p roctor  au th oris in g  him in  general term s to  refer th e  m atter in  
suit- to  arb itration  i f  necessary  did not co n stitu te  th e  sp ecia l authorisation  
required by sec tio n  12 o f  the A rbitration  O rdinance o f  1S66 (which  
corresponded to  th e  presen t section  676 o f  th e  C ode). T he application  
th en , for a reference, m u st be m ade eith er b y  each  p a rty  in  person or by  
their resp ective sp ec ia l agen ts ; and section  676 (2), w hich  purports to  deal 
w ith  th e  “  m ode o f  su bm ission  ” , requires th a t th e  application  shrill be in  

'w r itin g  and  th a t w hen  it  is m ade by th e  a g en t h is sp ecia l w ritten  au th ority  
shall be filed w ith  th e  ap p lication . M any decisions h ave stressed  the need  
for litera l an d  r igorou s com pliance w ith  th e  sectio n , for such  a  com pliance  
w ould  id ea lly  d em o n stra te  to  the Court th e  delib erate decision  o f  a ll.th e  
parties b oth  to  p roceed  to  arb itration  an d  to  m ove th e  Court for th e  
requ isite order.

A s d c S a m p ayo  J . sa id  in th e  A lim  W ill  C a se  3 a t  p . 406 , “  W here th e  
C ourt is  se ised  o f  a  cau se , its  jurisd ict ion can n ot be o u sted  b y  a p rivate and  
secret a c t  o f  th e  p a rtie s , and i f  th ejr, a fter  h av in g  in voked  th e  au th ority

1 {1885) 7 S. C. C. 101. 1 {1020) 21 X . L. R. 105.
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o f  th e  Court and placed tliem selves under it s  superintendence, desire to  
a lter th e  tribunal and su bstitu te  a  p riv a te  arb itrator . . . .  th ey  
m ust m ove in th e  sam e su it for an  order o f  reference

S ection  CTO underlines t lie principle that th e  su b jec t’s right o f  recourse 
to  th e  estab lished  Courts cannot be abandoned  or be construed to  have  
been abandoned except on th e  clearest p ossib le  m aterial dem onstrating  
th a t h e h a s freely  and voluntarily  con sen ted  to  abandon  it , and except 
upon that- consent being com m unicated  to  th e  Court in  person or b y  a 
sp ec ia lly  authorised  representative. A nd on ce a Court becom es seised  
o f  th e  jurisd iction  to  determ ine a su it , th e  Court can n ot be relieved  o f  or 
relieve itse lf  o f  that jurisdiction, un less all th e  p arties to  the. su it  h ave in 
th e  m anner to  which I  have ju st referred com m unicated  to  the Court their  
free and vo lu n tary  consent, to  the transfer o f  th e  su b jec t m atter o f th e  suit 
to  th e  determ ination  o f  som e other tribunal. In deed , it  is even  doubtfu l 
w heth er there can he com plete ab and onm en t, and  th e  d evice o f  a reference 
to  arb itration  m erely suspends th e  jurisd iction  o f  th e  Court w hich co n ti
nues to  rem ain vested  w ith  th e  right to  supervise, and control the acts o f  
th e  arb itrator and to declare his u ltim a te  aw ard ineffective in certain  
circum stances.

T he question  which the Courts h ave had to  determ in e in several cases 
under section  G76 is w hether an order o f  reference is vo id  on the ground  
t hat no application  in w riting for th e  reference w as m ade either by th e  r e s 
p ec tiv e  p arties or by their proctors a ctin g  w ith  th e  special w ritten  
au th o rity , and in  m any o f  them  th e  d ecision s w ere for avoidance. B u t it  
is necessary  to  exam ine th e  facts o f  those cases in order to  appreciate  
th e  ra tio  d ec id e n d i.

In  P a im a sw a m y  K a n rja n i r .  A iy a  C u lly  K a n g a n i  1 there was a Journal 
en try  “ on a jo in t m otion , referred to  th e  arb itration  o f  X  ” . T he en try  
bore n o sign ature (not even  o f th e  Ju dge) nor w as there any signed  
m otion . I t  w as held that there w as no valid  reference to  arbitration , and 
that- no va lid  appointm ent having been  m ade, th e  parties had not by  
appearing before X  “ w aived all ob jections and irregularities ” in  con n ec
tion  w ith  his nom ination. I  note (w ithout com m en t for the present) this  
ob servation  o f  D ias J. :—

‘ ‘ I f  the p a r l ie s  h a d  s ig n ed  the e n try  o f  Slh A u g u s t, p ro b a b ly  a sufficien t 
com pliance, w ith  the p ro v is io n s  o f  the O rd in a n ce  m ig h t be held to have  

su b s ta n tia lly  tal:cn p lace

In  J). C . G uile 4 2 ,4 0 0  5 there w as a m in u te  signed by  the Ju d ge : 
“ p arties present w ith  their proctors ; referred to  arbitration  by  consent 
o f  p arlies to  X  ” . H ere again there w as n eith er  an  application  in w riting  
nor th e  sign ature o f  th e  parties to  th e  m in u te . D ia s  J . in delivering th e  
jud gm ent o f  th e  Court (in a later ease referred to  as th e  “ fu lly  con stitu ted  
C ollective Court ” ) pointed  ou t a d ifference from  th e  circum stances in the  
earlier case n am ely , that the m inute had been  sign ed  by th e  Judge. B u t  
he n everth e less  said  th a t th e  L egislatu re requ ired  th a t th e  reference to  
arb itration  sh ou ld  certain ly  be th e  a c t o f  th e  p a rtie s  them selves and that

* US 10) 2 s .  C. os. ' (m u ) 2 s .  c . c . so.
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therefore th e  s ign a tu re  o f  th e  Ju d ge d id  n o t cure t h e  a b sen ce  o f  a n  ap p li
cation  in  w riting  b y  th e  p a rtie s  or their proctors. T h e  learned J u d g e  d id  
n o t how ever e ith er  re-affirm  or m od ify  h is ob serv a tio n  in  th e  earlier case  
as to  th e  p robable e ffec t o f  th e  signature o f  th e  e n tr y  b y  th e  p arties.

T he n ex t ease o f  P u n c h ir a la  v. M c d d u m a  B a n d a  1 w a s  decided  b y  
Clarence J . s it t in g  a lo n e . T h a t was a case b etw een  th e  p la in t if f  and  five  
d efen dants ; th e  referen ce to  arb itration  w as m ade u p o n  a  w r itten  m otion  
signed  b y  th e  p la in tiff  a n d  h is proctor, b y  th e  1 st d e fe n d a n t, b}' th e  3rd 
d efen dan t for h im se lf  an d  a s  curator for th e  5 th  d e fen d a n t a s  w e ll as b y  th e  
proctors for th e  1s t ,  3rd , 4 th  and  5 th  d efen dan ts. I n  regard  to  th e  4 tli 
d efen dant, he d id  n ot s ig n  t lie  m otion  but lie su b se q u e n tly  s ign ed  a  jo in t  
ap plication  to  en large th e  t im e  for the aw ard. T h e aw a rd  w as u ltim ately  
m ade in  favour o f  th e  p la in tiff  aga in st th e  1 st, 3rd , 4 th  and  5 th 
defendants b u t a b so lv in g  th e  2nd  defendant. On th e s e  fa c ts  i t  w as held  
th a t th e  ob jection  to  th e  aw ard failed, C larence J .  n o t  b e in g  “ d isposed  
to favour p arties w h o  co n ten te d ly  w aived  tech n ica l o b je c tio n s  to  th e  
proceedings o f  a rb itra to rs  u n til th ey  d iscover  th a t  th e  aw ard is 
aga in st them  ” .

In  D e  F o n se k a  v .  D e  F o n s e k a 2 there w as again  a w r it te n  e n try  signed  bv  
the D istr ic t  J u d g e  th a t  th e  q uestions a t  issue arc b y  c o n se n t referred to  
arbitration . C a y le y  C .J . referred to  the fa c t  th a t  th e  O rdinance (N o. 15 o f  
1886) con tem p la ted  th e  u se  o f  a  form  o f  ap p lica tion  g iv e n  in  th e  schedu le  
and stressed  th e  im jm rtan ce o f  in sisting  u p on  th is  fo rm a l ap p lication . 
O bjection  w as a lso  ta k e n  th a t  there w as no form al ord er o f  reference to  
sa tisfy  th e  p rov ision  th a t  th e  order should  be in  w r it in g  a n d  fix  th e  tim e  
for th e  d elivery  o f  th e  order. B u t  h e  n everth e less  u p h e ld  th e  v a lid ity  o f  
the order o f  reference in  th e  fo llow in g  ter m s:—  “ I n  th e  p resen t case there  
is an order d u ly  en tered  and  sign ed  by the Ju d ge . T h is  order, i f  ob tained  
irregularly or i f  d e fe c t iv e  in  an y  particu lar, m ig h t h a v e  been  appealed  
aga in st an d  s e t  a s id e , or  am en ded . B u t  a  p a rty , w h e n  h e  h as fu ll k n o w 
ledge o f  an  irregu lar ity  in  th e  reference, and a p rop er leg a l course open  to  
him  for g ettin g  su ch  irregu larities corrected, can n ot b e  p erm itted  to  lie by  
and tak e h is ch an ce  o f  th e  aw ard, and  th en  fin d in g  i t  m a d e  ag a in st him  
try  to escape from  it  o n  th e  ground o f  the irreg u la r ity  (sec  B ig  n a il v . G ale,
2 , M and G. 830). ”  H e  d istin gu ish ed  the ease o f  B a m a -n u a m y  K a n g a n i v. 
A iy a  C u lly  K a n g a n i 3 o n  th e  ground  th a t .there, th e r e  w as n o t on ly  no 
w ritten  ap p lica tion  b u t  a lso  n o  order. C larence J . in  d e a lin g  w ith  th e  sam e  
p oin t a lso th o u g h t th a t  th e  defendant- “ is  e s to p p ed  from  n ow  se tt in g  up  
th e  ob jection  to  th e  irregu lar ity  o f  th e  reference ” .

I t  w ill be seen  th a t  w h ile  th e  cases la st c ited  from  th e  3rd  vo lu m e o f  the  
S u p rem e  C o u rt C ir c u la r  d ecid ed  in  effect th a t  th e  record in g  b y  th e  D istr ic t  
Ju dge o f  th e  referen ce to  arb itra tion  together w ith  t h e  su b seq u en t a t te n 
dance by  th e  p a rties  before th e  arb itrator w as h e ld  to  h a v e  cured th e  
failure to  file a  w r itten  a p p lica tion , th e  earlier ca se  o f  D . C . G u ile 4 2 ,4 0 0  1 
w as to  th e  con trary  e ffec t. In  th is s ta te  o f  th in g s  th e  m a tter  cam e up  
again  before th ree  J u d g e s  in  B im b a r a h a m i v . K ir i b a n d a  M u h a n d ira m  3

* (1SS0) 3 S . C. C. 110.
? (1880) 3 S . C. C. 131.

s (1SS5) 7 S . C. C. 00.
*»•

3 (1870) 2 S . C. 0 . 50, 
1 (1870) 2 S. C. C. 83.
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w here th e  earlier cases w ere all review ed. H ere too  th e  m in u te  
(sign ed  on ly  b y  th e  Ju dge) w as th a t  “ th e  parties consent to  th is  case  
b ein g  referred to  th e  arb itration  o f  X . L e t  i t  be referred accord ingly  ” . 
D eferrin g  to  th e  ease o f  D . C . G uile  1 as a  decision o f  “ th e  fu lly  co n sti
tu ted  C ollective Court ” , F lem in g  A .C .J. pointed  ou t th a t “ in  th a t  case  
i t  w as d istin c tly  held  th a t th e  absence o f  an application in  w riting to  refer 
th e  m a tters to  arb itration  as required by the Ordinance w as n o t cured by  
a  m in u te  o f  th e  D istr ic t  J u d g e  ” . H e  fe lt bound as well as inclined  to  
fo llow  th e  decision  o f  th e  C ollective Court, and held  th a t there w as no  
v a lid  ap jio in tm ent and  th a t  the ob jection  to the a w a rd  w a s one w h ich  no  
su b seq u en t conduct o f  th e  p a r l ie s  can  w a ive  or cure. The ease o f  R a m a -  
s te a m y  K a n g a n i v . A iy a  C u tty  K a n g a n i  2 was approved, b u t th e  C ourt, 
w hich  included D ias J ., m ade no reference to  his observation as to  th e  p ro 
b ab le effect o f  th e  sign ature by  th e  parties to the entry as to  th e  reference.

T h e  case o f  G o n sc les  v . H oi-singer 3 was also one where there w as on ly  a 
m in u te  sign ed  b y  th e  Ju d ge . T h e sam e B ench  th a t decided B im b a ra h a m  i 
v . K ir ib a m la  M v h a n d ir a m  4 decided  th is  case also and on th e  sam e d ay  ; 
an d  in  se ttin g  ou t th e  b rie f fa cts  relating to  the reference it is sign ificant 
th a t  F lem in g  A .C .J . sa id  th a t  a lthough  th e  n ote as to  th e  reference  
w as signed  bj’ th e  J u d ge , “  I t  is  n o t pretended th a t i t  w as signed  b y  th e  
p a rties  ” .

C a s im  L ebbe M a r ik a r  v . S a m a l D ia s  5 is y e t  another case o f  a  signed  
m in u te  b y  th e  Ju d g e  w ith o u t an y  w riting b y  th e  parties or their proctors  
an d  i t  w as h eld  th a t  th e  reference to  arbitration w as void . B onser C .J. 
sa id  “  I t  is n o t su ffic ien t th a t  the parties being present, in  Court should  
s ig n ify  their assen t to  th e  D is tr ic t  Ju dge and th a t lie should m ake a m inu te  
to  th a t  effect ” .

In  P ilc h e  T a m b y  v . F ern a n d o  c W ood B enton  J . held to  be invalid  an 
aw ard  m ade upon  an ap p lica tion  n o t signed by  all the parlies. A lthough  
th e  ap pellan t h im se lf  had  signed  th e  application, h e w as n o t estopped  
from  d ispu tin g  th e  v a lid ity  o f  the reference on th e  ground th a t som e o f  the  
resp ond en ts h ad  n o t th em se lv es signed it. The learned Judge p o in ted  ou t  
“ h o w  v ita lly  im portant i t  is  th a t th e  provisions o f  th e  Civil P rocedure  
C ode in regard to  arb itration  should  be rigorously and litera lly  com plied  
w ith  ” .

A n  exam in ation  o f  th e  fa c ts  in all th e  eases to which Ih a vcso farrcfcrrcd  
rev ea ls  th a t  in  each  o f  them  th e  reference to  arbitration had  been m ade  
e ith er  upon an ap p lica tion  w hich  had  been signed b y  som e b u t n o t a ll o f  
th e  p arties, or else m erely  in  pursuance o f  an en try m ade b y  th e  Ju d ge  
w h eth er  signed b y  liim  or n ot. B u t  in  none o f  them  w as there an  en try  
b y  th e  Ju d g e  cou n tersign ed  b y  th e  signature o f  th e  parties or o f  their  
re sp ec tiv e  sp ecial agen ts. T h e first case o f  this description to  w hich  w e  
h a v e  been  referred w as th a t o f  M e n ik e  r. Ukku. A m in a 7 decided in  1915. 
T h e  en try  w as to  th e  effect th a t  “  th e  parties agree to  refer all m atters  
in  d isp u te  to  th e  arb itra tion  o f  X  w hose award shall be final ” . T his 
ag reem en t w as “ a llow ed  ” b y  th e  Judge, and th e  w hole en try  w as

1 (1S7CI) 2 s .  c .  c .  S i.
2 (1S79) 2 S . S . C. 59.
'(1SS5)7  S .C .C .  101.

5 (1915) IS X . L. B. 413.

* (ISSi) 7 S. C. C. 99.
‘  US9G) 2 X .  L. B . 319.
* (1910) I I X . L . B . 73.
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a u th en tica ted  b y  th e  m arks o f  th e  p arties to  w hom  th e  en tries w ere s ta te d  
to  h a v e  been  exp la in ed  b y  th e  Interpreter M udaliyar. H a v in g  referred to  
th e  tw o  cases I  h a v e  la s t  cited  (w hich th em selves refer back  to  th e  earlier  
au th o ritie s  in  7  S .  G . G . and  3 S .  G. G .) th e  Court held  th a t  “ th e  a llow an ce  
b y  th e  C om m issioner o f  R eq u ests  o f  th e  agreem ent o f  th e  p arties an d  th e  
a u th en tica tio n  o f  th a t  agreem ent n o t m erely  b y  h is sign atu re b u t b y  th e  
m arks o f  th e  parties them selves, seem  to  m e jt-o co n stitu te  good  ev id en ce  
th a t  th ere  w a s  here su ch  a n  a p p lic a tio n  to  the C o u r t a s  w i l l  s a t i s f y  even  the  
le tte r , a n d  c e r ta in ly  th e s p i r i t ,  o f  section  676 o f  th e  C iv il P rocedure C ode  
I  sh o u ld  ad d  th a t th is  observation  w as m ade b y  W ood R en to n  C .J . 
w ho h a d  in  h is brief earlier jud gm en t stressed  th e  n eed  for r ig o ro u s  a iu l  
l i te r a l  co m p lia n ce .

A n  oral ap p lica tion  to  th e  Court for a  reference to  arb itration , fo llow ed  
b y  th e  sign ature o f  th e  parties to  a  m inu te o f  con sen t w as held  b y  D a lto n  J .  
to  b e su ffic ien t com pliance w ith  section  676. (A jip u h a m y  v . D in g ir i  
M a h a tm a y a  1.)

T h e  case o f  A ra c h c h i A p p u  v . M o h o tti A p p u  2 is  n ot in  p o in t s in ce  
th ere , w h a t purported  to  be a jo in t m otion  w as found  a ctu a lly  to  h a v e  been  
sign ed  o n ly  by the proctors for th e  p laintiffs. In  th is  case too , th e  q u estion  
o f  es to p p e l w as raised, b u t B ertram  C .J. fe lt  com pelled  to  y ie ld  to  th e  cu r
ren t o f  op in ion  in  earlier cases where th e  p lea  o f  e s to p p e l had  been  rejected .

D e sp ite  certain observations to  the contrary w h ich  w ere m ade o b ite r  b y  
W ood  R en to n  J . in P itc h e  T a m b y  v . F ern a n d o  3, M aartensz J . a lso  th o u g h t  
th a t  th e  p lea  o f  estop p el “ could  n o t be now  r a is e d ”— (A s ia  U m m a v .  
A b d u l l a 4). A lthou gh  th e  term  estop pel itse lf  does n o t  occur in  th e  ju d g 
m en ts reported  in  th e  7 th  vo lu m e o f  th e  S u p re m e  C o u rt C ircu la r , I  th in k  it  
is c lear th a t th e  th ree  judges w ho decided  th ose  eases in tended  to  d ec id e  
th a t  i f  an  order o f  reference is vo id  for th e  lack  o f  th e  necessary a p p lica 
tion , th en  p articipation  by a p arty  in  th e  arb itration  proceed ings d o es n o t  
esto p  h im  from  su b seq u en tly  challenging th e  order. A s w ill p resen tly  
ap pear, it  is n ot necessary  for us to  rc-considcr th a t  decision , ev en  i f  it  b e  
op en  to  a  B ench  o f  tw o  Ju dges to  do so.

T h e  n e x t  case w c h a v e  been referred to  w as th a t  o f  G irig o ris  v . P u n c h i  
S in g h o  5 decided  in  1949 by B asnayak c J . T h e en try  reciting th e  c o n 
se n t  to  th e  reference to  arb itration  in  th a t case w as signed  b y  four o f  th e  
e ig h t p la in tiffs and  th e  fo u rd efen d a n ts,b u t w as n o t signed  e ith er o n  th a t  
d a y  or su b seq u en tly  b y  th e  other four p lain tiffs. I n  v iew  o f  th e  fa c t  th a t  
th e  e n try  w as n o t sign ed  b y  a ll th e  p arties, th e  1915 case o f  M e n ik e  v .  
U k k u  A m m a  6 w as, i f  I  m ay  sa y  so  w ith  resp ect, r ig h tly  d istin g u ish ed , 
an d  w ou ld  h a v e  been  o f  no  assistan ce to  th o se  p arties w ho d esired  to  
su sta in  th e  v a lid ity  o f  th e  reference.

D e  S i lv a  v . P e re ra  7 a  jud gm ent o f  tw o  ju d ges, is  o f  n o a ss is ta n ce  
to  J lr . T h iagalingam . There w as a m otion  filed  on  29 th  S ep tem ber, 1949 , 
sign ed  b y  th e  p la in tiff and  th e  defen dan t in  person a s  w ell as b y  th e ir  p ro c
tors, in  w hich  th e  parties agreed to  refer a ll m atters  arising in  th e  a ction

1 (192S) 30 X . L . n .  254. * (1926) 23 X . L. R . 391.
* [1922) 23 X .  L . R . 500. 5 (1949) 40 C. L . W. 25.
3 (1910) 14 X . L . R. 73. • (1915) IS  X . L. R . 413.

» (1950) 44 C. L. II'. 09.
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to  th e  so le  arbitration o f  Messrs. Sateliithananda, Schokm an and d e  S ilv a , 
Chartered A ccountan ts of C olom bo. T h e learned D istr ic t J u d g e  m ade th e  
fo llow in g  order : “ A llow ed , issue com m ission returnable 2 2 /1 2 /4 9 ” . 
W h en  th e  case cam e up in  appeal i t  w as held  th a t “ the proceed ings m ak e it  
clear th a t neither the application  for reference to  arbitration  nor th e  order  
o f  Court has been m ade in  accordance w ith  th e  provisions o f  th e  C ode ” , 
and th e  order o f  reference w as quashed. B u t clearly  there w as in  that 
case a  w ritten  application  signed by th e  parties which fu lly  com plied  w ith  
th e  litera l requirem ents o f  section  076 , and the irregularity w hich  avoided  
both th e  application  and th e  order w as that-, in th e  opinion  o f  th e  C ourt, 
th e  reference being one m ade to  three arbitrators, there should  h a v e  been  
p rovision  m ade for a difl'crcnco o f  opinion in accordance w ith  th e  
requirem ents o f  section  (>7S o f  (he Code.

Tim  on ly  case brought to our n otice which goes d irectly  counter to  
th a t  o f  M c n ik c  v. U k k u  A m i n a 1 is M a d a sa in y  v . A m in a -  w hich  w as 
decided  b y  B astinyakc J . sitt in g  alone. T he Journal en try  w hich records 
t he agreem ent for arbitration M as signed by (he p la in tiff and bore th e  le ft  
th u m b  im pression o f the defendant. I t  w as held that “ a lis  m ay  be taken  
aw ay  from  th e jurisdiction o f  th e  Courts to  an arbitrator on ly  in  s tr ic t  co n 
form ity  w ith  th e  prescribed procedure ” and th a t “ th e  absen ce o f  th e  
application  in w riting contem plated  b y  section  676 ('!) rendered th e  refer
ence vo id  ” . A lthough no express m ention is m ade in th e  judgment- 
to  th e  1915 case 1 it  seem s clear from  the observation  w hich had  p re
v io u sly  b e e n  m a d e  ob iter  b y  B asn ayak e J . in G ir ig o n s  v. P u n c h i S in g h o 3 
that-he was unw illing to  follow  th e  1915 decision o f W ood K enton  C. J . and  
de S am p ayo J . T hat decision  o f  tw o  em inent judges had ap p aren tly  n o t  
been  questioned  in  th is Court until 1949, and was presum ably fo llow ed  in  
Courts o f  first in stance during a long period. B u t th a t is far from  being  
th e  principal reason for m y op in ion  th a t the decision  m ust be ap proved . 
I t  sh ou ld  be apparent from  th e exam in ation  o f  the au th orities th a t  there  
had been no case before 1915 in  w hich th e  contrary view  w as exp ressed . 
In  fa c t  th is Court had never until then  had occasion  to  consider th e  
v a lid ity  o f  a  reference m ade in  pursuance o f  an oral agreem ent, th e  purport 
o f  w hich  w as recorded by the Ju d ge in  an en try  su b seq u en tly  signed, both b y  
h im s e lf  a n d  b y  a ll the q iarlies. T h e possib ilities o f  such a s itu a tio n  w as 
h ow ever expressly  referred to  in  P a m a sw a in y  K a n y a n y  v . A iy a  C u tty  

K a n g a n i*  where it w as view ed w ith  favour by D ias J ., w ho su b seq u en tly  
d elivered  the jud gm ent o f  th e  C ollective Courts in  D . C . G alle  4 2 ,4 0 0 5 
an d  w ho w as a  m em ber o f  the C ollective Court w hich  decided  both th e  
eases reported  in  th e  7th  vo lu m e o f  th e  S u p rem e C o u rt C irc u la r .

T h e rem ark o f F lem in g  A .C .J. in  the second o f  th e  la tter  cases—  
“ I t  is n o t  pretended th at (the J u d g e’s n ote) was signed  by th e  p arties ” —  
w as superfluous and m isleading, un less th e  learned Ju d g e  th o u g h t th a t th e  
affix ing o f  the signatures w ould, or at lea st m ight, h av e m ade a difference. 
T h ese  observations o f  D ias J . and  F lem in g  A .C .J. m ade as th e y  w ere b y  
J u d g e s  w ho were in sisting  upon  str ic t com pliance w ith  th e  form al r e q u ir e 
m e n t s  o f  section  676, m ust u n d ou b ted ly  h ave in fluenced  th e  m in d s o f

1 ( i n t o )  is X .  L.  r>. 411.
1 ( t o n )  -si c .  l . ir. -its.

8 (1S79) 2 S . G. C. S i.

5 (1949) 40 C. L . I f .  25. 
* (1S7V) 2 S . C. 0 . 59.
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W ood K en ton  C .J . an d  d c  S am p ayo J .  w h en  th e  c o n tem p la te d  c ircu m s
tances cam e up  for  consideration  for  th o  first t im e  in  1915  ; n o r  cou ld  
W ood K en ton  J .  he fa irly  sa id  to  lia v c  ignored  h is ow n  o b serv a tio n  a s  to  
stric tness w h ich  w a s m ade in  P itch e  T a m b y  v . F e rn a n d o  '.

W hile an  a c tu a l w ritten  ap p lication  sig n ed  by th e  p a rtie s  o r  b y  th e ir  
proctors a ctin g  in  p u rsu a n ce .o f a  sp ec ia l a u th o r ity  filed  o f  record w ou ld  
be th e  ideal m o d e  o f  com pliance w ith  sec tio n  070, th e  q u estio n  w h ich  h as  
so  often  arisen  is  w h eth er  the ideal is (h e  o n ly  m od e o f  com p lian ce . T h e  
ob vious in te n tio n  o f  th e  L egislature w as th a t  th e  C ourt is  a u th o r ised  to  
refer th e  d isp u te  in v o lv ed  in  a  p en d in g  su it  to  a rb itra tio n  o n ly  i f —

(re) the m ind s o f  th e  p arties h a ve been  clearly  d irec ted  to  th e  course o f  
arb itra tion  ;

(b) th ey  vo lu n ta r ily  agree to  th e  ad o p tio n  o f  th a t  cou rse, an d ,

(c) their agreem en t is ev idenced  in  th e  record in  a  m an n er w hich  le a v es
no d o u b t th a t  cond itions (re) a n d  (6) are sa tisfied .

I  th ink  (hat in th e  1915 ease decided  b v  W ood  K en to n  C .J ., a ll th e se  
cond itions w ere fu lfilled .

T he ease before us, w hile n ot on a ll fours w ith  th a t  ease, is perh ap s a 
stronger one. T h e p arties on  10th D ecem b er, 1919, s ig n  an  a g reem en t in  
w hich  th ey  exp ressly  s ta te  their desire to  su b m it th e  d isp u te  to  arb itra tion  
by a  nam ed arb itrator, an d  th ey  p roceed  to  g iv e  effect to  th a t  d esire b y  
sp ecia lly  au th oris in g  their  proctors to  a p p ly  to  th e  C ourt for a  reference. 
T his agreem en t is filed in Court tw o  d a y s later, a n d , in  th e  p resen ce  
both  o f  proctors an d  counsel, th e  C ourt en ters a  m in u te  th a t  a  
jo in t m otion  is  filed, i t  being clear th a t ev ery  o n e  h a d  a ssu m ed  
cither th a t th ere  w as in  fa c t  a  jo in t  m otion  or th a t  th e  a g re em en t  
already sign ed  b y  th e  p arties co n stitu ted  th e  n ecessa ry  jo in t  m o tio n . 
U pon  fa c ts  som ew h at sim ilar to  th o se  ex is tin g  in  th e  case  d ec id ed  
b y  W ood R en to n  C .J., there m ig h t con ce iv a b ly  be scop e for tho  
suggestion  th a t  th e  agreem ent o f  th e  p arties w a s m ad e on  tho  
spur o f  th e  m om en t in  Court and  therefore d id  n o t  rep resen t th e  free  
and v o lu n tary  d ecision  o f  a ll th e  p arties. In d eed , th e  ju d g es  w h o  
decided B im b a m lia m i v. K ir ib a n d a  M u h a n d ir a m  i  as w ell as C a s im  L ebbe  

v. S a n u il D ia s  3 (both  o f  which were cases o f  e n tr ie s  u n s ig n e d  b y  th e p a r l ie s )  

w ere m uch in fluenced  by th e  ob serv a tio n  o f  C ayley  C .J . in D e  F o n se k a  

v . D e  F v n se k a  4 th a t  “ there is  so  m u ch  p ro n e n e s s  o n  th e  p a r t  o f  the leg a l 
p ra c tit io n e rs  in  th is  co u n try  to  refer p e n d in g  cases o n  th e  d a y  o f  t r ia l  to  
a rb itra tio n , th a t  i t  is  o f  great im p ortan ce th a t  th e  c o n se n t o f  th e  p a rtie s  
th em selves sh ou ld  be form ally , exp ressly  a n d  d e lib er a te ly  g iv e n  ” . S u ch  
an  ob servation , how ever, ju s t  a t  th e  t im e  i t  w as m a d e a n d  ap p roved , 
cou ld  n o t pcrliaps be marie w ith  equal ju stifica tion  a t  th e  p resen t t im e  in  
a ease w here p arties ora lly  agree to a rb itra tio n  in  th e  p resen ce  o f  th e  C ourt 
a n d  su b seq u en tly  s ig n  a  m in u te  to  th a t effect. B u t  su ch  a n  o b serv a tio n  
w ould  be q u ite  ou t o f  p lace in  a  case lik o  th e  p resen t o n e  w h ere th e  p arties  
liavo execu ted  a  d o cu m en t in  th e  ter m s s e t  o u t  in th e  w ritin g  o f  10 th  
D ecem ber, 1949.

'  {t'JJO) I t  .V. L.  It. 73.
1 USS5) 7 a. C. V. 'J'J.

3 U-YJU) J X . I t .  li. 31:/.
4 [l$S0) 3 S. U. C. l i t .
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T he In d ia n  case o f  S in g h  v . M a i  D h a d h a  1 d ec id ed  b y  th e  P r iv y  Council 
is o f  m u ch  in tere st in  th is  connection . T here h ad  b een  (as iu  tho case 
before us) a  w ritten  agreem en t by all th e  p arties  th a t  th e  question  in  d is
p u te in  th e  su it  be referred to  arbitration  ; th e  ag reem en t w as signed in 
person b y  each  p a rty  to  th e  su it, save  th a t  th o  gu ard ian  a d  litem  o f  one  
m inor p a r ty  s ign ed  on  h is  behalf. T hereafter (as s ta te d  in  the P r iv y  
Council ju d g m en t) “ T h e parties appeared before th e  T rial Judge and  
produced  th e  a g reem en t and  applied  for  an  order o f  reference. T he  
guardian  a d  li te m  w as p resen t in  Court and  w as a  p a r ty  to  th e  application . 
T he T rial J u d g e  thereup on  m ade .an order o f  reference ” . O bjection w as 
su b seq u en tly  tak en  to  th e  aw ard on th e  ground th a t  th e  application  for 
tho reference w as n o t signed  b y  the guardian a d  l i te m  o f  th e  m inor p arty . 
In  rejectin g  th is  ob jection  V iscount H ald an e said  :— “ In  th e  first- p lace  
the Secon d  S ch ed u le to  th e  Code o f  Civil P roced ure, w h ich  provides, by s . l , 
th at, w here th e  p arties to  a  su it h ave agreed  th a t th e  m a tter  in difference 
shall b e referred  to  arb itration  th ey  m a y  a p p ly  in  w ritin g  to  th e  Court 
for an  Order o f  R eferen ce, does not req u ire  th a t th e  w r it in g  sh ou ld  o f  
n e c e ss ity  be s ig n e d . A s  th e  guardian in th is  case w as in  Court and assented  
to  th e  a p p lica tio n  i t  is  p lain  th a t no  in ju stice  h a s  arisen . T hey  (their  
L ordships) th in k , therefore, th a t  there is  n o  su b sta n ce  in  th e  techn ical 
ob jection  relied  o n  ” . T he sta tem en t o f  th e  fa c ts  in d ica tes  th a t there  
w as p ro b a b ly  o n ly  an  oral application  in  C ourt for  th e  reference ; but 
even  i f  i t  be a ssu m ed  th a t  th e  application  w as a c tu a lly  m ade in  w riting, 
th e  fa c t  th a t  i t  w a s unsigned  w as n o t held  to  c o n s t itu te  a  m aterial defect-. 
A s p o in ted  o u t b y  th e  C hief C om m issioner w h ose  order w as u ltim a te ly  
upheld  a t  th e  ap p ea l, th e  objection  w as n o t a  g ood  on e “ h a v in g  regard  to 
the f a c t  th a t th e  a g reem en t i t s e l f  w a s s ig n ed  b y  a l l  th e  p a r l ie s  concerned  ” . 
I f  th ere  is  no prior signed  agreem ent, and  th e  p a rtie s  th em selves w ish to  
ap p ly  for  a  r e fe r e n c e ,  then  cl earl j r their sign a tu res to  a  w ritten  application  
or e lse  to  an  e n try  on th e  record w ould  b e essen tia l in  order to  estab lish  
th e  fa c t  o f  th e ir  con sen t. B u t  where, as in  th e  p resen t case, there is both  
a sign ed  a g reem en t an d  a signed  au th orisa tion  o f  th e  proctors, th e  fact  
o f co n sen t is  a lrea d y  estab lished  ; and i f  th erea fter  (as held  by th e  P rivy  
C ouncil) an  u n sign ed  m otion  is a  sufficient com p lian ce , can an oral m otion  
by th e  au th o rised  proctors be said  not to be su ffic ien t ? A n oral statement- 
m ade to  th e  C ourt b y  a sp ecia lly  au thorised  a g en t is  su re ly  better evidence  
o f  h is  in ten tio n  to  m ove th e  Court than  a m ore w ritin g  w hich  bears no  
sign ature.

S in ce  I  am  re ly in g  on a P r i \y  Council ju d g m en t in  an  In d ian  case on the  
su b ject-o f a  reference to  arb itration , I  ha ve th o u g h t it  n ecessary  to  consu lt 
th e  P r iv y  C ouncil decision  in  G overnm en t o f  th e  P ro v in c e  o f  B o m b a y  v. 
P e s to n j i  A r d e s h ir  W a d ia  e l a l. 2 w hich  w as c ite d  in  th e  jud gm ent in 
M a d a s a m y  v . A m i n a 3 as a u th o rity  for th e  s ta te m e n t  th a t  “ provisions  
o f C ivil P roced ure arc im perative ” . Som e error ap pears to  have crept 
in to  th e  c ita t io n , b ecau se I  find it  is n o t borne o u t b y -th c  report o f  th e  case. 
T he case  w as on e  in stitu ted  again st th e  B o m b a y  G overnm ent b y  the  
tru stees  o f  a  certa in  tru st. In  com pliance w ith  se c tio n  SO o f  th e  Ind ian  
C ivil P roced u re C ode, th e  tw o  persons w ho w ere  tr u s te e s  served  n otice  o f

' (1016) A . 1. It. ( / ’. C.) 70. '■ A . I .  n .  (30). 1010 (P. C.) 113.
3 (1061) 16 C. L . If. 10.
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n otion  on  th e  G overn m ent in  O ctober, 1933. B u t  on e o f  them  d ied  in  
D ecem b er, 1933, a n d  tw o  o th er  persons w ere ap p o in ted  tru stees in  h is  
p lace , so  th a t  th e  su it  w h ich  w a s u ltim a te ly  filed  in  A pril 1934 w as b y  three, 
tru s te e s  a s  p la in tiffs. I t  w a s h e ld  th a t  th e  tru st is  n o t  th e  p la in tiff, a s  
th e  C ode d ocs n o t  p erm it tru stees  to  su e  in  th e  n a m e o f  th e  tru st, an d  th a t  
as th e  n o tic e  g iv en  d id  n o t  sp ec ify  th e  nam es and  addresses o f  a ll th e  th ree  
tru stees  w ho  w ere th e  p la in tiffs , th o  condition  preced en t to  th e  filing  
o f  th e  su it  w as n o t  fu lfilled . T h is v iew  o f  th o  H ig h  C ourt w as ap proved  
b y  th e ir  L ordsh ips o f  th e  P r iv y  C ouncil, w ho sta ted  th a t  " T he p rovisions o f  
section  St? o f  th e  Code are im p era tiv e  a n d  sh ould  be str ic t ly  com plied  w ith  
b efore i t  can  b e sa id  th a t  a  n o tic e  v a lid  in  law  h a s  been served  on  th e  
G overn m ent I  do n o t  th in k  th a t  th e  1949 decision  (w hich  con ta in ed  
no gen era l ob servation  a s to  th e  im p erative n atu re  o f  procedural 
p rovisions) in  a n y  w a y  q ualifies th e  jud gm en t o f  th e  P r iv y  C ouncil in  th e  
earlier case o f  S in g h  v . M a i  D h a d h a  l .

F o r  reasons w h ich  I  h a v e  th o u g h t i t  proper to  d iscuss a t  som e len g th ,
I  w ou ld  h o ld  th a t  th ere  h a s been  in  th e  p resen t case su b stan tia l an d  
su ffic ien t com p lian ce w ith  sectio n  670 o f  the Code an d  th a t  th e  order o f  
reference w as therefore v a lid , a n d  I  w ould  furth er resp ectfu lly  agree w ith  
th e  d ecision  in  M e n ik e  v . U k k u  A m m a  2.

T here rem ain  for con sid eration  th e  other ob jectio n s to  th e  v a lid ity  o f  
th e  aw ard  w h ich  w ere tak en  b y  th e  d efen dan t. A t  th e  hearing before th e  
learned  D is tr ic t  J u d g e  i t  w as conten ded  —

(1) T h a t d u e  n o tice  o f  th e  filin g  o f  th e  aw ard  w as n o t served  on  th e
d efen d an t.

(2) T h a t no  specific issu es had  been agreed  upon  for ad judication  b y  th e
arb itrator a n d  th a t  th e  reference related  to  m atters o u tsid e  th e  
p la in tiff’s  p lead in gs.

(3) T h a t th e  arb itra tor h ad  been  g u ilty  o f  m iscon d uct in  th a t  ho
had  ask ed  for a n d  received  fees from  th e  p la in tiff a lone b efore  
m akin g  th e  aw ard .

• N o  argu m en ts w ere urged in  regard to other ob jection s taken  in  the filed  
s ta te m e n t  o f  ob jections.

U p o n  th e  question  o f  th e  w a n t o f  d u e  n o tice , th e  learned Ju d g e  held  
th a t  there w as a  va lid  n o tic e  to  th e  effect th a t th e  aw ard had  been filed  in  
C ourt. C ounsel for th e  d e fen d a n t has n o t succeeded  in persuading u s th a t  
th is  find in g  w as incorrect.

U p o n  th e  second  m en tion ed  ob jection  w e w ere referred to  th e  ca se  o f  
F e rn a n d o  v . F e rn a n d o  3. T h e  ju d g m e n t there in d ica tes th a t  th e  reference  
w as bad  on  it s  face  b eca u se  i t  purported  to  refer m atters w h ich  w ere  
clea r ly  o u ts id e  th e  m atters in  d isp u te  in  the action . In  th e  p resen t case  
h ow ever , th ere  is  n o  m en tio n  in  th e  order o f  reference o f  a n y  sp ec ific  
m a tter  fa llin g  o u tsid e  th e  sco p e  o f  th e  action . T h e arb itrator w as required  
to  d eterm in e  “ a ll m a tters  in  d isp u te  in  th is  action  an d  a ll o ther m a tter s  
in  d isp u te  b etw een  them  ” . A t  th e  stag e  w hen  th e  reference w as m ad e,

1 {1015) .4 .  I. B. (P . C.) 70. ' * (1915) IS N . L. It. 413.
3 (1951) 53 N. L. It. ISO.
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issues had not been framed between the parties nor had answer been filed. 
The matters in dispute in the action were therefore, all the matters upon 
which the plaintiff relied in his plaint. Notwithstanding that the 
arbitrator was authorised to determine other matters in dispute, lie was 
not even requested bj' the parties to consider any other specific matter. 
Issues were suggested to him by counsel for both parties and every issue 
suggested was one which arose upon the averments in the plaint. Accor
dingly, the only matters ultimately determined by the award were 
matters arising upon those averments. It is not necessary therefore for 
the plaintiff even to rely on severability. I  note also that, in the ease 
last referred to, the objection that the reference contained extraneous 
matter was first taken before the arbitrator himself, but was disallowed by 
him. But in this ease, the objection was only taken after the award was 
filed. The inclusion in the reference “ of other matters in dispute ” did 
not have the result that other matters were even mentioned at the hearing 
before the arbitrator. I think therefore that this part of the second men
tioned objection must fail. As to the other part of it, namely that the 
reference did not specify the particular matters to be determined, I think 
the objection is purely a technical one. If issues had been framed, and 
“ all the matters in dispute in the action ” had been referred, the reference 
would have been tantamount to a specific recital of the issues as framed. 
But as no issues were framed, the reference was in my view tantamount 
to a specific recital of all the matters arising upon the plaintiff’s 
averments. That being so, this part of the second objection must fail.

As to the objection thirdly mentioned, the record indicates that the 
Judge has found that there was no legal misconduct-on the part of the 
arbitrator, and we were not invited to review the correctness of that 
finding.

Kven assuming (hat the objections were taken in due time (which the 
plaintiff did not concede), they have all failed. No ground has been made 
out for correcting, remitting or setting aside the award. The appeal 
must therefore be allowed and the order of the learned District Judge set 
aside.

The ease will now go back to the District Court, where, “ on a day of 
which notice shall be given to the parties” (section 692). the Court will pro
ceed to give judgment according to the award. The defendant must pay 
to the plaintiff the costs of the arbitration proceedings and of the subse
quent proceedings in the District Court, as well as the costs of (his appeal.

Gkat/aen*, J.—

My brother Fernando has admirably distinguished the iacls of this 
particular ease from those which came up for consideration in the earlier 
decisions.. He has by this means found a just solution to the problem 
before us without doing violence tot he rules of s ta re  d e c i s i s . and I agree to 
the order proposed by him.

The decisions in B im b a ra h a m i's  caso 1 and G onsalcs’ ease 2, though 
pronounced by a Collective- Court, d<\ not strictly possess Ibo conclusive

[JsM) 7 a . c .  r . - (/.»•.;); .v. c .  a . u n .
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authority which attaches to decisions of a Bench constituted under section 
51 of the present Courts Ordinance. Nevertheless, the}' have consistently 
been followed ever since, sometimes without enthusiasm, in the later 
rulings referred to by m y brother. I t  is therefore too late for a Bench of 
two judge's to revive the controversy at this stage. A t the same time, if 
they be construed too narrowly, we would fall into error by forgetting the 
Into principle which underlies the provisions of section G7G.

W h at then  is  th e  r a t io  d e c id e n d i which w e m u st ack n ow led ge a s  binding  
on us ? T h e a n sw e r  is  to  b e found in  th e  ob servation s m ad e 40  years ago 
by W ood R en to n  C .J ., w ith  w hom  d e Sam payo J .  agreed , in  M e n ik e  r. 
i 'k k u  A m n ia  l . T h e  lea rn ed  C hief Ju stice  there p o in ted  ou t th a t  “ the  
m ain ob ject ”  o f  s e c t io n  G7G was to  ensure “ th a t  th ere  is  on  the face o f  
the record a ffirm ative  ev id en ce  o f  th e  assent o f  b o th  s id es  to  a  proposed  
reference to  a r b itra tio n  ” . A s W ood R en ton  C .J. h ad , on  a  previous 
occasion, con sid ered  h im s e lf  bound b y  the ru ling in  G o n za les’ ease 
his la ter c larifica tion  is  o f  sp ec ia l value.

T he princip le o f  th e  tilin g  is  p erfectly  clear. O nce a d isp u te  is brought 
before a Court o f  J u s t ic e , th e  legal rights o f th e  p arties  m u st generally  be 
determ ined by  th e  regu lar  tribunal v ested  w ith  ju r isd ic tio n  in  th e  m atter. 
An excep tion  arises w h en  th e  parties, having th em se lv es m u tu a lly  agreed  
th a t th e  d isp u te  sh o u ld  be referred to  arbitration , in v o k e  th e  jurisd iction  
o f th e  Court to  im p lem en t th a t  agreem ent. S ection  676  g iv e s  recognition  
to th is fu n d a m en ta l p r in cip le  and also prescribes th e  procedure which  
ou gh t to  be fo llo w ed  in  order to  g iv e  effect to  it-. H ere , as in  England, 
it  is th e  free co n sen t o f  th e  parties which is th e  fo u n d a tio n  o f  th e  Court’s 
jurisd iction  to  refer an}' d isp u te  in  a  pending a ction  to  th e  decision o f  an 
extra-jud icia l tr ib u n a l (w h ich  acts, however, under th e  general supervision  
o f  th e  regular C ourt). B u t  in  Ceylon, a  futher p recau tion  is  taken to 
elim inate th e  te m p ta tio n  to  repudiate agreem ents w h ich  are n o t evidenced  
in  w riting. A cco rd in g ly , section  G76 (2) requires th a t  there should be 
in con trovertib le p r o o f  on  th e  face o f  th e  record (1) th a t  a ll th e  parties (or 
their proctors sp ec ia lly  au thorised  in  the m atter) h a d  agreed  th a t th e  
reference to  arb itra tio n  sh ou ld  be m ade, and (2) th a t  th e y  had  form ally  
requested  th e  C ourt to  im plem en t their agreem ent. P rov id ed  th a t the  
con sent o f  th e  p a rtie s  to  d iv er t the proceed ings to  an  arbitrator has 
been con clu sive ly  estab lish ed , and provided also th a t  th e  underlying  
princip le o f  sec tio n  67G (2) has been su b stan tia lly  com p lied  w ith , i t  is 
idle (hereafter to  ch a llen ge  the au th ority  o f  th e  C ourt to  v est the arbi
trator w ith  ju r isd ic tio n  ov er  th e  d ispute. A n  order for reference is n ot  
reduced to  th e  s ta tu s  o f  a  “  n u llity  ”  m erely b ecau se o f  som e im m aterial 
om ission  to  cross a  “  t  ”  or d o t an  “ i ” in  th e  form al ap p lica tion .

In  M e n ik e ’s  ea se  1 i t  w a s held  th a t i f  an oral a g reem en t com m unicated  
lo  the C o u r t b y  th e  co n sen tin g  parties was reduced  t o  w r i t in g  (in  th e  form  
o f  a  journal en try ) b y  th e  J u d ge  and signed b y  th e  p a rties  in  h is presence, 
there w as su ffic ien t com p lian ce w ith  section  G7G (2). A s m y  brother  
F ernando ob serves, th is  is  a m uch stronger case. T h e  form al agreem ent 
d ated  10th D ecem b er, 1949, signed  b y  both  p a rties , w a s  tendered  to th e  
Court b y  their  p ro cto rs w ho  had been sp ecia lly  a u th o r ised  in  th e  sam e  
d ocum ent to  m a k e  th e  application  on their b e h a lf  u nder section  070.

1 (1 0 1 .:) IS X. L. II. IIS. 5 (1SS1) 7 s. c. c. tUL.
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T h e Court treated th e  d ocu m ent so  tendered as “ an  a p p lica to n  in  
w ritin g  ” w ithin the m eaning o f  section  C76 (2), and both  p arties a d op ted  
th at ruling as correct. I t  w ould  therefore be m onstrous to  uph old  th e  
ob jection  that (after both  p a r lie s  had  subm itted  to th e  arb itrator’s  ju r is 
d iction  a t every stage o f  th e  proceedings) th e  docum ent w as, for som e  
hyper-tcclm ical reason, d efec tiv e  from  a purist’s point o f  view .

A p p e a l  a llo w ed .


