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1955 P r e s e n t :  Fernando, J.

Iv . M UTHTAH, A pp ellant, a n d  K . A . L . P E R E R A  (P olice  S erg ea n t) ,
R esp o n d en t

S . C . 1 ,1 5 1 — M . G . X u w a r a  E liy a ,  1 1 ,1 5 1

Driving trhen drunk—First or second offence—Suspension of offender's driving 
licence—Motor Traffic Act A ' o .  14 of 1051, ss. 13S, 153, SIS.

U n d e r  s e c t i o n  1 3 S  o f  t h e  M o t o r  T r a f f i c  A c t  a  f i rs t o f f e n d e r ’s  d r i v i n g  l i c e n c e  

m a y  b e  s u s p e n d e d  f o r  a  p e r i o d  n o t  n o r m a l l y  e x c e e d i n g  s i x  m o n t h s  f o r  d r i v i n g  

■ n  m o t o r  v e h i c l o  w h e n  d r u n k ,  n n  o f l c u c c  p u n i s h a b l e  u n d e r  s e c t i o n  2 I S .

- A .P P E A L  front a ju d gm en t o f  th e  M ag istra te’s Court, N u t vara E h y a .  

J .  C . T h u ra ira ln a m , for th e  accu sed  ap pellan t.

S h iv a  P a su p a li ,  Crown C ounsel, for  th e  A ttorney-G eneral.

C u r. a d v . v it l l .

D ecem ber 13, 1955. F h k x a x d o , J .—

T he accused in th is case w as c o n v ic te d  on h is  ow n p lea  o f  d r iv in g  
a m otor vehicle under th e  in fluence o f  liquor, an  offence p u n ish a b le  
under section  21S  o f  the M otor T raffic A c t  N o . 14 o f  1951. H e  w a s  
sen ten ced  to pay a fine o f  R s. 2 5  a n d  h is  d riv ing  licence w as su sp en d ed  
for a period o f  IS m onths.

C ounsel for the ap pellan t h a s  referred  m e to  a  ju d gm en t o f  m y  b rother  
S w an  in  an  unreported case C a ith a n  v . S h eriffd een  (A pplication  in  R e v is io n  
3S9 ; M. C. N egom bo 2 1 0 3 ;  S . C. M in u tes 2 0 .1 .5 3 ) .  In  th a t  ca se  
Crown Counsel had conceded th a t  th e  order su spend ing  the lic en ce  for  
a sim ilar offence had been  m ade w ith o u t jurisd iction , ap p a ren tly  fo r  th e  
reason  th a t it was a first offenco ; a n d  th e  order o f  su spension  w a s  s e t  
asid e apparently in v iew  o f  th a t  con cession .

Sub-section  (2) o f  section  13S o f  th e  A c t  p rovid es th a t where a  d r iv in g  
licen ce  o f  a person con v icted  o f  co n tra v en in g  section  153 co n ta in s  a t  t lie  
tim o o f  the conviction  n o t less th a n  tw o  an d  n o t m ore than  four p rev io u s  
con v iction s for the sam e offence, th e  C ourt sh a ll c ith er can cel th e  lic en ce  
or suspend  the licence for a  p eriod  b etw een  s ix  m on th s an d  tw o  y e a r s .  
T h e v iew  taken b y  Crown C ounsel in  th e  case to  w hich  I  h a v e  referred  
w as apparently  th a t in  the case o f  a  b reach  o f  sect ion 153, th e  o n ly  p o w er  
o f  suspension  is th a t conferred b y  se c tio n  138 (2). B u t  su b -sec tio n  (1) 
o f  th e  sam e section  provides th a t  in  th e  case o f  a n y  offence  under th e  A c t  
th e  Court m ay  suspend th e  licen ce f o r  a  period n o t exceed in g  tw o  y e a r s . 
Sub -section  (1) has to  be read “ s u b je c t  to  th e  p rovisions o f  su b -se c t io n
(2 ) ” , b u t in  m y op in ion  th e  e ffec t o f  th e  section s read to g eth er  is  th a t  
w hereas in  the case o f  a  first or seco n d  offence tho  pow er o f  su sp en s io n
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is discretionary, a  su spension  or cancellation  is  com pulsory under su b 
section  (2) in  tlic  case o f  a  th ird  or su b sequ en t offence. S u b -section  (2) 
does not”in  m y op in ion  q ualify  th e  d iscretion  to  suspend  in  th e  case o f  

a first or second offence.
I t  should  bo n o ted  th a t  th e  L egislature d eals w ith  the case o f  a  third  

offenco b y  in sisting on  a su spension  for a t  lea st s ix  m onths and  I  th ink  
th a t tho in ten tion  th u s exp ressed  sh ou ld  be a fair guido a s to  th e  ap pro
priate period o f  su sp en sion  in  th e  case o f  a  first offence, and  th a t  accord 
ingly , unless there arc sp ecia l circum stances o f  aggravation , th e  period  
of°suspension, i f  an y , ordered for a  first offender should  n o t n orm ally  
oxcced six  m onths. I  w ould  therefore affirm tho con v iction  b u t order 
th a t  tho period o f  suspension  o f  the ap pellan t’s licence bo reduced  to  
one o f  s ix  m onths com m encing from  1 st Sep tem ber, 1955.

S en tence w in c e d .


