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Criminal Proccdurc Code—Section .’.’-33-—3[camng of words ““all statemcnts’—
Non-swmmary inquiry—UElection of accused to give cvidence—Is kis cvidence a
¢ statement *’ 7—Liability of accused to cross-cxamination—Admissibility,
at the trial, of d’s deposition—Sections 134, 157 (1), 160, 161 (2), 164,
233, 286 (1), 302 (1)—Evidence Ordinance, 33. 9, 17, 21, 157.

By section 233 of the Criminal Procedure Code, ‘‘ All statements of tho
accused recorded in tho course of the inquiry in the Magistrate’s Court shall
be put in and read in evidence before the close of the caso for tho prosecution .

Held, that the evidence given by an accused person under section 161 (2)
of the Criminal Procedure Codeo in the course of a non-summary inquiry is
not a statement within the contemplation of the words *‘ all statcments * in
scction 233. Therefore, the prosecution is not bound to put in and read such
evidence before closing its case at the trial of the accused.

The Queen v. Sathasivam (1953) 5¢ N. L. R. 541, overruled.

Held further, that, when the Clerk of Assize is called to prove certain stato-
ments which were put to witnesses in cross-examination, the deposition made
by the accused under section IGL (2) of the Criminal Procedure Code is nobt
admissible under scctions 9 and 21 of the Evidence Ordinance in ordor to
prove the fact that a statement, which had been made by the accused before a
Magistrate under scction 134 of the Criminal Procedure Code and which the
prosccution has already put in as. a confession of the accused, had been
retracted by the accused in his evidence at the non-summary inquiry. It is,
however, open to the accused fo give evidence at the trial and rely on the
deposition as corroborating his evidence under section 157 of the Evidence
Ordinance. -

Obiter : \When an accused elects to give evidence on his own behalf at a
non-summary inquiry, he is liable to be cross-examined under the provisions
of Chapter XII of the Evidence Ordinance subject, however, to tho provisions
of section 54 thercof.

Joint trial—Drincipal and abettor—Confession by abcttor—Separation of triuls—
Fuctors for consideration—Discretion of Courl—Criminal Proccdure Code,

s. 184.

A confession mado by a co-accused and admitted in evidence at the trial
does not necessarily vitiate the joint trial of several accused if sufficient warning
is given to the Jury that the confession is not evidence against the other

accused.

Where soveral persons conccmed in commxttmg an oﬂ'ence are charged
together, the question whether a separate trial should be ordered or not is a
matter entirely at_the discretion of the trial Judge and is governed by section
151 of the Criminal Procedure Code. - Onco that discretion has been judicially
excreised, the Court of Criminal Appeal will not interfere, except when it
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appcars to it that a miscarriage of justice has resulted from the prisoners
being tried together. In considering the question of scparation of trials it
would bo wrong to look at thé matter oxclusively from tho point of view of the
accused. The intcrests of justico demand that tho Crown should not bo
unduly hampered in its presentation of tho caso.
Inspection of scene of offence—DPropricty of conducting experiments during ‘.,u'c].
nwpcclwn—CrwunaI Procedure Code, s. 2385.

In the course of the trial, tho Judge, Jurors and Counsel visited tho sceno
of tho offence. The 1st accused did not desire to join in the visit, but his
Counsol was present on his behalf. During tho inspection a polico officer
stood at a window and, introducing his hand through tho grill, decmonstrated
that a person of tho 1st accusod’s height could have shot the deccased from
outsido tho window from which tho deceased was alleged to havo been shot.
When tho Court re-assembled after the inspection, the police officer gave
evidenco under oath explaining tho demonstration.

Held, that tho demmonstration of the polico oflicer at tho scenc of the offence
was not obnoxious to the provisions of scction 238 of the Criminal Procedure

Code.

Confession—1oluntarily made before Mlagyistrate—Subsequent allegation by accused
that the statement was mnot voluntary—.Admissibility—Criminal Procedure
Code, s. 134— Evidence Ordinance, ss. 24, 80.

At an’inquiry held by the trial Judge in tho abscence of the Jury tho 2nd
accused, who had made a confessional statement beforo a Magistrate, gavo
ovidence that he was virtually in tho custody of tho Police at the time the
statement was recorded under soction 134 of the Criminal Procedure Codo.
The Judge, however, found that tho statement was made by tho accused

voluntarily.
Held, that tho evidence was admissiblo in evidence against the 2nd accused.

APPEALS, with applications for leave to appeal, against two
convictions in a trial before the Supreme Court.

Colvin R. de Silva, with J. C. Thurairatnam (Assigned), for 1st accused-
appellant.

G. . Chitty, with A. S. Vanigasooriyar, Daya Perera, and E. 4. D.
Atulorala (Assigned), for 2nd accused-appellant.

H. A. Wijemanne, Acting Deputy Solicitor-General, with A C. A,
Ameer, Crown Counsel, for the Attorney-General.

Cur. ade. vull.
January 23, 1956. BasNavakg, A.CJ.—

Tho first appellant has been convicted of the offence of murder and the
second a.ppe]la.nt of abotment of that oﬁ'cncc

A]thouah one of the grounds of appeal was that the verdict of the Jury
was unreasonable learned Counsel who appeared for ‘tho appellants did
not canvass the verdict on” that ground. It would appéar from the
transcript of the proceedings that there was ample evidenco which,
if bolieved, proves conclusively the guilt of the appellants.
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Of the 18 other grounds raised in the notice of appeal of the first
appellant Counsel argued only the fourth, sixth, and seventh. They

are sot out as follows ;—

“ (4) The failuro to put in and read in evidenco before the close of tho
caso for the prosccution tho statement made by tho 2nd
accused in tho Magistrate’s Court under section 161 of the
Criminal Procedure Codo rendered illogal the entiro trial and
in any cvent gravely prejudiced the accused ;

- {6) Itisrespectfully submitted that there should have been a separation

of trials ; and

(7) Portions of a statement alloged to have been made by the Ist
accused to tho Police were illegally admitted into the case .

Of those grounds learned Counsel very strongly urged the first. It
arises in this way. At the magisterial inquiry into the case, tho second
appellant, on being addressed under section 160 of the Criminal Procedure
Code said “I am not guilty ”’, and on being immediately thereafter
addressed under section 161 of the Code stated ““ I wish to give evidenco
here ”’ ; but expressed no desire to call witnesses on his behalf. There-
upon the Magistrate proceeded to take his evidence. Earlier this
appellant had made a statement which was recorded under section 134
of the Code. It was produced in ovidenco as document P38. In that
statement this appellant described: in claborate detail how the first
appellant whom he had known for twelvo years planued and carried out
the murder of the deceased and confessed the part he had played in the

entire transaction. Inhisevidence he alloged—

(«) that he was assaulted by the Police and coerced into making the
statement he made to the Magistrate,

(0) that the statement was false, and

(c) thathe knew nothing about the crime.

At the trial, after the statement of the appellants under sections 160
and 161 had been read, but before the close of the case for the Crown,
the pleader for the second appellant, in the absenco of the Jury, made

an application—

‘“ that the evidence given by the second appellant before the Magistrate
at the Non-summary proceeding be also led in evidence ”’.

He relied on the case of Queen v. Sathasivam . ‘Learned Counsel for
the Crown said that he did not propose to put in the evidence of the
second appellant and cited in support of his contention the judgment
of this Court in King v. Punchimahatmaya 2. The learned trial Judge
after hearing argument ruled that the Crown was not bound to put in
under section 233 of the Code the evidence given by the second appellant
before the dagistrate at the inquiry under Chapter XVI of the Code. .

154 N. L. R. §41. - *4{N.L.R. 80.-
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Counsel contended that the evidence given by the second appellant
before the Magistrate was a statement within the contemplation of the
words “ all statements >’ in section 233 of the Code. That section reads—

‘¢ All statements of the accused recorded in the course of the inquiry
in the Magistrate’s Court shall be put in and read in evidence before
_the close of the case for the prosecution ”.

<

Counsel’s contention was that the expression *“statement ” includes
both a statement on oath and a statement not on oath and evidence
being a statement on oath is included in the expression ** all statements .
But while the word *‘ statement > may in certain provisions of law to
which our attention was drawn be wide enough to include evidence,
the question that arises for-determination is whether in the context in
~hich the expression ‘“all statements” occurs in section 233 of the
Code it must be given that wide meaning or whether it must be restricted
to all statements made by an accused in the cowrse of the non-summary
inquiry in contradistinction to evidence given by him. That question
has to be decided by reference to the provisions of the Code dealing with
non-summary inquiries as contained in Chap. XVI thereof.

It is conunon ground that prior to the amendment of the law relating
to nion-summary inquiries by Ordinance No. 13 of 1938, the expression
‘ all statements’ in scction 233 of the Code could only have meant
statements of an accused recorded in the course of the non-summary
inquiry other than evidence, since there was no provision then for an
accused to give evidence on his own behalf at the inquiry. The amending
Ordinance was designed to provide for direet committal by a Magistrate
for trial by a higher Court of cases which a Magistrate has no power to
try summarily. While rétaining the existing provision under which,
at the close of the evidence for the prosecution, when a prima facie casc
is made out on that evidence, the Magistrate is required to explain the
charge to the accused and give him an opportunity of making an unsworn
statement after cautioning him that whatever he says would-be recorded
and put in evidence at his trial, the legislature at the same time made
provision enabling an accused to give evidence and for the recording
of such evidence should he elect to give such evidence. It is clear from
section 161 (2) that the objcct of the ncew provision was to cnable the
accused to place Lefore the Court at that stage of the inquiry the evidence
he would be able to give himself so that in deciding whether the case
should be committed the Magistrate may, subject to the provisions
of section 164 of the Code, take into account such evidence and also the
arguments of his Counsel or pleader, and not to allow that evidence to
be read at the trial in terms of section 233 of the Code.

We also wish to state that an accused electing to give evidence on his
own béhalf would be liable to cross-examination under the provisions
of Chapter XII of the Evidence Ordinance subject, however, to the
provisions of scction 54 -thercof. -Although {hé question arose-only
incidentally, and it was not contended before us that the legal position
is otherwise, we have thought it fit to express our opinion on the point
as there appears to be uncertainty as to the practice hitherto adopted by~
Magistrates when an accused gives evidence at a non-summary inquiry.
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Learned Counsel relied strongly on section 157 (1) in Chapter XVI
of the Code which refers to the cvidence of witnesses as “ statements
on oath ”, but it is not without significance that such statements aro
referred to in the subscquent provisions in the same chapter as either
“ depositions ”’ or ‘* evidence ” while the expression ‘statements’ is
used only to denote statements other than evidence.

Section 157 deals with the manner in which the evidence of witnesses
other than an accused at a non-summary inquiry shall be taken, and the
fact that in sub-section (1) thereof that evidence is referred to as state-

ments on oath is not, in our opinion, a convincing reason for interpreting

the expression *‘ all statements” in section 233 as including evidence

given by an accused under section 161.

Learned Counsel for the second appellant, whose petition of appeal
contained a ground of appeal in the same terms as the one under considera-
tion, sought to reinforce the arguments addressed to us on this ground
of appeal by reference to certain other provisions of the Code outside
Chapter X VI where, in his submission, the expression ‘‘statement ’
includes evidence. In this connection he was able to refer us specifically
only to section 286 (1) and section 302 (1). Iven assuming that the
expression ““ statement ’’ in section 286 (1) includes any evidence given
by an accomplice who, having accepted a tender of a pardon, is examined
as a witness under section 283 (3), it does not follow that the same inter-
pretation must be given to the expression “ statements >’ in section 233.
The meaning of that expression must, as already stated, be gathered
from a consideration of the provisions of Chapter XVI of the Code. In
regard to section 302 (1), although Counsel went to the length of saying
that evidence given by an accused at an inquiry under Chapter XVI
of the Code must be recorded in the manner set out in that section,
in our opinion this argument is quite untenable since it is clear that the
section deals (though not expressly) with statements other than evidence,
and where an accused gives evidence at the inquiry the manner of record-
ing it is governed by section 298 and not section 302 (1). Section 302 (1)
is, thus, an instance where the expression ‘‘ statement ” is used in the

Code in a sense other than evidence.
Although the Crown relied on the case of The King v. Punchimahatmaya
(supra) both at the trial and before us the precise question under

discussion did not arise in that case.

While the answer to the question which we are called upon to decide
is not entirely free from difficulty, we have considered all the arguments
which were addressed to us in support of the contrary view, and we are
of the opinion that the expression * all statements ”’ in section 233 of
the Code means all statements of an accused, other than his evidence
recorded under section 161, for the recording of which express provision
is contained in Chapter XVI. This ground of appeal, therefore, fails.

The conclusion which we have reached seems to be in accordance with
the English practice, as stated in Phipson on Evidence 1, of putting in
at the trial, as part of the case for the prosecution, the statements
(commonly referred to as statutory statements) made by an accused at

? Phipson on Eridence, 9th Edn, pp. §32-533.

as
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the preliminary inquiry whether such statements tell for him or against
him. Although under the provisions of the Criminal Justice Act, 1925,
relating to the procedure at the preliminary inquiry, some of which are
closely analogous to the provisionsin Chapter X VI of the Code, an accused
is a competent witness for the defence, there appears to be no provision
which obliges the prosecution to put in evidence at the trial any evidence
.given by the accused at the inquiry.

The next point learned Counsel for the first appellant argued was that
the appcllants should not have been tried jointly. At the trial no appli-
cation was made for a separation of trials, but the learned Judge appears
to have taken upon himself the question of considering the matter and
deciding that the case did not call for separation. YWhether a separate
trial should be ordered or not is a matter entirely at the discretion of the
trial Judge and is governed by section 184 of the Code. Once that
discretion has been judicially exercised, as it has been done in the instant
case, this Court will not interfere, except where it appears to it that a
miscarriage of justice had resulted from the prisoners being tried together?.
Where, as in this case, there has been no application to separate the trials,
much less would it be possible to interfere 2. In the instant case the
joint trial has not resulted in a miscarriage of justice. As the question
of separation of trials appears to need clarification, we wish to talke this
opportunity of making a few observations thereon. Prima facie when
the essence of the case is that the accused persons were engaged in a
common enterprise it is proper that they should be jointly indicted
and tried, and generally speaking it would be as much in the interests
of the accused as in the interests of the prosecution that they should be.
There is no rule of law that where it appears that the essential part of
one accused’s defence anounts to an attack upon another there should
De separate trials. The matter is entirely, as stated above, at the dis-
cretion of the trial Judge, exercised with due regard to the interests of
the prosecution and the interests of the accused. In considering the
question of separation of trials it would be wrong to look at the matter
exclusively from the point of view of the accused. The interests of justice
demand that the Crown should not be unduly hampered in its presenta-
tion of the case 3. If it should appear that there is a real danger that
a separation of trials may so hamper the Crown in its presentation of
the case as to lead to a miscarriage of justice by the acquittal of guilty
persons, that is a consideration which may outweigh the consideration
of prejudice to the accused 4.

In this case the confession of the sccond appellant, the abettor, was
admitted in evidence subject to the waming given by the trial Judge
to the Jury that it was not evidence against the first appellant. The
only ground on which it was contended that the trial Judge should have
ordercd a separation of trials was that this warning to the Jury, though
admittedly given in adequate terms, would not have entirely removed

} Rex v. Gibbin, 13 Cr. App. R. 134.

2 Daniel Youth v. The King, (1945) A. I. R. Pricy Council 1.0.

3 Rex v. Kritzinger and ansther, 1952 ({) S. A. L. R. 651.

4 Rex v. Marian Grondkowski and Henryk Malinowski, (1946) 1 Al E_ 2. 559
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the possibility of prejudice being caused to the first appellant. The
same question was considered in the case of Daniel Youlh v. The King?
where the following observations were made by Lord Porter in delivering
the judgment of the Privy Councxl —

“Tt is true no doubt tha.t in all joint trials the mind of the jury
may be influenced by the reception of evidence which is only admissible
against one of the accused, but the practice in this country has always
been in a joint trial to admit such evidence, leaving it to the presiding
Judge to warn the Jury that the evidence ntust not be used to strengthen
the case against or lead to the conviction of a prisoner against whom it

BASNAYAKE, A.C.J.—Regina v. Arthur Perera

is not admissible.”

This ground of appeal, therefore, fails.

The last ground of appeal set out earlier was not pressed by Counscl
for the first appellant and need not be discussed here.

Counsel also submitted that, in view of the fact that this Court had
intimated in a recent judgment that it was proper for Counsel to draw
the attention of the Court to any matter which affects the validity of
the conviction even though it has not been raised in the petition of appeal,
he wished to bring to the notice of the Court certain irregularities which,
he alleged, occurred at the visit to the scene by the Jury though they
were not included in the grounds of appeal. The visit was suggested by
learned Crown Counsel who addressing the Court said—

““ My Lord, I think it is desirable to lead the evidence of the Govern-
ment Analyst after visiting the scene. The evidence of Inspector

Syrus could also be led after that ™’
The view of the scene was accordingly fixed for the next day at 9.30 a.m.
Crown Counsel made the following further application :—
“ Your Lordship might instruet Mr. Synis to mark out the posiiion
in which the bed and the bedside table of the deceased were and also
to put back these two flower boxes ”’

The Judge ntade order as follows :—

“ The flower boxes could be taken there by the Fiscal officers.
there is anything else which you wish to suggest you could see nic in

If

Chambers >

The Court then adjourned for the day. Thereafter in Chambers
learned Counsel defending the first appellant made an apphcatlon
to the Judge which is recorded thus :— )

“““Mr. Aelian Pereira on behalf of the 1st accused informis mie that
the Ist accused does not desire to join in the visit to the scene tomorrow
morning, apparently because he does not wish to be seen by the crowd.
Since his Counsel will be present on his behalf the 1st-accused need not

accompa.uy the Court. He can be kept in custody in Court till our

return’
1 Damel Youth v. The King, (1945) 4. I. R. Privy Council 140.
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YWhen the Judge, Jurors, Counsel, the Court staff, and the appellants
assembled at Hultsdorf the next day at 9.30 a.m. prior to the drive to
the scene the learned Judge addfessed the Jurors in the presence of the
Clerk of Assize, in whose charge they were placed during the visit; and
requested them not to discuss, except with him, any matter concerning
the trial at the scene. YWhat happened at the scenc is thus recorded :—-

“ The room in which the deceased slept on the night of the incident
is pointed out by Inspector Syms who also indicates the position of
the bed on which the deccased slept marked with chalk lines. The
position of the bed-table on which was the reading lamp. The height
of the bed is shown marked on the wall and the height of the bed-table
just below the switch. The height of the window sill on the inside is
indicated. The Inspector is asked to stand outside the window through
which the*shot is alleged to have been fired with the flower boxes
placed in the position in which they were said to have been at the time
of the incident, and insert his hand through the grill over the flower
box at the left hand corner of the window. -

The lobby, and the lights in the lobby with the light switches are
shown, the bell switches and the bell itself, the back door for the use
of the servants, the lock of the door of the deceased’s room are also
shown. The Inspector is also asked to stand at the window outside
and the Jury see the position from outside the house. The new building
of Proctor Thenuwara, the brother of the dcceased, is shown. The
Clerk of Assize is asked to stand on the short parapet wall in front
of the window of the deceased’s bed-room, looking into it. The gate
at the entrance to the sandy lane is shown and the lamp post opposite
the gate. The gate of No. 108 at which the witness Gurusamy stood
is also indicated. The Court then returns by the route said to have
been taken by the accused’s car on the return trip from the deceased’s

house after the shooting .

WWhen the Court re-assembled after the visit to the scene at 10.43 aan.
the same day, Mr. Sirimannc the Government Analyst was called as a
witness. He said that he visited the scene of the offence, for the first
time on the day after the murder and several times thercafter, and
carried out certain experiments to test whether the deceased could have
been shot from the place the prosecution alleged he was. His opinion
was that a man of 5’ 97 in height could have shot the deccased from
outside the window from which the deceased was alleged to have been
shot. The first appellant is 3° 117 and Mr: Sirimanne is 5' 113",

Mr. Syms was called next. He said, that he entered the room of the
dececased only at 5 a.m. of the day on which the deceased had been shot
and that although he had come carlicr he was unable to enter it as it
was locked. He made careful observations of the room and its contents.
Then he examined the outside, observed the windows, and the two flower
boxes on the window sill at a height of 5° 2°. He found the plants
disturbed and some uprooted. Then he proceceded to describe the house
by reference to certain photographs produced in evidence. The witness
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then described how he stood by the window and put his hand through
the grill and he said he did it with a fair amount of ease. He was then

asked— . .
Q. Actually this morning when the Court visited the scene you
introduced your hand into that room over the flower box ?

A. Yes.

Q. You could do it without much effort ? .
A. Yes.

Q. Standing on the ground 2

A. Yes.

Q. This morning you accompanied the court when they went to

the scene 2

A, Yes.
Q. On the order of His Lordship you pointed out certain spots

to the eourt ?

A, Yes.

Q. The position of the bed, the actual height and width of which
you had actually marked on ths wall at the bottom of the
window ?

A, Yes.

Q. You showed the position of the bedside table on which the lamp
P66 and the book and purse were found ?

A. Yes.

Q. You also indicated the switch-bDoard which contained all the

’ switches to the other parts of the house and the passage
leading to Mrs. Thenuwara’s room ? :

4. Yes.

Q. And also the bells and bell switches ?

A. Yes.

To Court :
@. You showed us the points where the bells ring ?
. Yes.

_Examination continued.
Q. You also showed the actual window through which it is alleged
the shot was fired ? :
A. Yes.

:To Court :

Q. You stood at that window and introduced your hand while
the Jury were inside the room and you remember standing
there again outside the door so that the jury could see you
‘standing ? '

4. Yes.
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Examination continued.
Q. Could you introduce your hand without straining ?

A. Yes.
Q. You also pointed out the spot where the car was and the.spot

where Gurusamy said he was at the time he heard the shot 7

A. Yes.”

Cross-examined by pleader for the second appellant, Inspector Syms.
gave the following evidence :—
“@. You went and stood by the window-sill this morning and put.
your hand through the grill work ?

A. Yes.

Q. You did that with ease being 6 ft. 2 inches in height ?

A. Yes. .

Q. You could only insert your hand up to about the wrist through
the grill work ?

A. No. I could putmy hand in as far as my arm extended.

the bedroom ?

Q. How much of your hand was protruding on the inner side of
A. About 7 inches ”.

Counsel submitted that what was done at the scene was open to serious
objection on the ground that there was no authority in section 238 of’
the Code, for the taking of evidence or the carrying out of tests when
the Jury views the scenc of the offence. He further submitted that in
this instance the illegality was even more serious as the tests were con-
ducted in the absence of the first appellant. Before we discuss the
submissions of learned Counsel it will be helpful if the section of the Code
is first set out. ‘That section reads—

9338 (1) Whenever the Judge thinks that the Jury should view
the place in which the offence charged is alleged to have been committed
or any other place in which any other transaction material to the
trial is alleged to have occurred the Judge shall make an order to that
effeet ; and the Jury shall be conducted in a body under the care
of an officer of the Court to such place which shall be shown to them
by a person appointed by the Judge.

(2) Such officer shall not except with the permission of the Judge-
suffer any other person to speak to or hold any communication with
any of the jury ; and unless the Court otherwise directs they shall
when the view is finished be immediately conducted back into Court .

The section does not require that the Judge, Counsel, and accused
should accompany the Jury. It only provides for a view of the scene-
by the Jury who will be conducted under the care of an officer of Court.
As the officer of Court is not likely to know where the scene of the offence
would be it also provides for the appointment by the Judge of a person.
who shall show the Jury the scenc of the crime.
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The question which remains for consideration is whether the act of
Inspector Syms in standing at the window and introducing his hand
through the grill in the presence of the Judge, Jury, and Counsel at the
instance of the Judge is irregular and if so whether it is such an irregularity
as to vitiate the conviction. Learned Counsel for the scecond appellant
strenuously argued that the irregularity was so serious that it, in the
words used in Ibrakim’s case!, *‘tends to divert the due and orderly
administration of the law into a new course, which may be drawn into
an evil precedent in future ”’

Generally speaking the conductmg of e\penments at an inspection
of the scene of the offence is fraught with danger and should be avoided
unless it is necessary to do so in the interests of justice.

In the case of The King v. Sencviraine 2 the Privy Council declined to
lay down as a general proposition that on a view by the Jury experiments
should under no circumstances be conducted. In the case of Samara-
nayake v. 1Wijesinghe 3, the whole question of the scope of a visit to the
scene of offence and the carrying out of experiments has been discussed.
What was done in the instant case was a demonstration which was not
intended to be evidence in itself but was designed to assist the Jury to
better understand the evidence, for it was only after the visit that the
evidence of the Government Analyst and Inspector Syms was taken.
Both of them gave evidence bearing on the theory of the prosecution
that the deceased was shot by a man of 5 9” or over in height from out-
side the window shown to the Jury. Where, as in this case, a view of
the scene has been followed by the evidence of the witness who gave the
demonstration and indicated the various matters the Jury were expected
to view there can be no valid objection to the procedure adopted even
though the first appellant did not in person accompany the Judge or
Jury. Though it is not necessary in every case that the observations
made at an inspection in loco should be put before the Court in the form
of a statement from a witness whoiscalled, or recalled, after the inspection
has been made, it is usual in some jurisdictions when the hearing is
resumed, after an inspection, to call, as in this case, witnesses to give
evidence in open Court under oath as to the demonstrations given,
explanations made and as to the matters indicated by them at the inspec-
tion. Learned Counscl for the appellants relied on the case of Sama-
ranayake v. Wijesinghe (supra) and The King v. Sencviraine (supra).
What was done in the instant case does not come within the range of
experiments which both those decisions have pronounced as irregular.
The extent and scope of an inspection in loco is a much discussed subject 3.
But it is not necessary to claborate the matter further for the purpose

of this judgment.

* Ibrahim v. King-Emperor, (1914) A.C. 599 at 615.
® The King v. Seneviratne, 38 N. L. R. 208.
3 Samaranayake v. Wijesingke, 52 N. L. R. 516.
! Vol. LXVIII South African Law Journal, p. 8—February, 1951; Vol. 213
Law Times Journal, p. 161—21st Alarch, 1952.
Scoft v. Numurkah Corporation, (19,)1) 91 Commonueallh Law Reports 300
at 309 et seq.
igmore on Evidence, 3rd Edn. 1940. Vol. IV. p. 268 (Sec. 1162), et scq.
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Learncd Counsel for the second appellant also submitted that the
statement of the second appellant (P3S) recorded under section 134 of
the Criminal Procedure was a confession and was improperly recorded
by the Magistrate and admitted by the léarned trial Judge. His sub-
nissions under this head he classified as follows :— .

 (a) It (the statement) was made whilc the 2nd accused was actually
or constructively in Police custody and the Magistrate had not
adequately ensured that the accused was free from duress or
influenco by the Police and had not adequately questioned
the accused to ascertain whether any promise or inducement
had been offered to him for the making of the confession.

(b) The circumstances undor which the Police brought tho 2nd accused
bofore the Magistrate and remained in or about the precinets
of the Court during tho rccording of the confession and before
and after it and obtained immediately from the Magistrate
a copy of the confession are strongly indicative that circum-
stances existed which vitiated the taking of the confession and
which would serve also to exclude the confession by virtue of
the provisions of section 24 of the Evidence Ordinance.

(¢) The circumstances under which a Proctor purporting to represent
the 2nd accused was present in the Magistrate’s chambers
during the recording of the confession far from ensuring that
tho 2nd aecused had independent legal advice strongly suggest
that he had no such advice and that his presence in no way
cnured to the benefit of the 2nd accused or served the purpos:c
of his interests but rather served only to give the Magistrato
an unjustificd sense of confidence that the intcrests of the 2nd
accused were adequately safeguarded by legal advice. Upon
the admissions of this Proctor alone it is clear that he neither
advised tho 2nd accused nor gave himself an adequate oppor-
tunity of acquainting himself with the matters relevant to the
interests of his client Lefore he was present at the recording of

the confession.
(d) It should have been obvious that a man who is allegedly confessing

to murder could have had no interest to be served by the presence
of a Proctor at the recording of the confession, even if the
Proctor had as this Proctor had not, been fully instructed as
to what the 2nd accused was about to tell the Magistrate. The
presence of the Proctor provided him with neither protection
nor independent advice nor could it have mitigated the full
rigour of the consequences of such a confession .

We are unable to agree with learned Counsel that the provisions of
section 134 of the Criminal Procedure Code have not in this instance
been satisfied. Section 134 reads—

134, (1) Any Magistrate may record any statement made to
him at any time before the commencement of an inquiry or trial.

(2) Such statement shall be recorded and signed in the manner
provided in section 302 and dated, and shall then be forwarded to the

Magistrate’s Court by which the case iz to be iniquired into or tried.
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(3) No Magistrate shall record any such statement being a con-
fession unless upon questioning the person making it ho has reason
to believe that it-was made voluntarily ; and when he records any
such statement he shall make a memorandum at the foot of such
record to the following effect :—

I believe that this statement was voluntarily made.
taken in my presence and hearing and was read over by me to the
person making it and admitted by him to be correet, and it contains
accurately the whole of the statement made by him.

It was

(Sgd.) A. B.
Magistrate of the Magistrate’s
Court of . .7

According to the record the learned Magistrate appears to have ques-
tioned the accused before he recorded the statement and satisfied himself
that it was voluntary. These are the questions he asked hini—

“ Q. Are you making this statement due to any inducement ?

No.

A.

Q. Have you been threatened or assaulted to make a statement ?

A. No.

Q. Have you been offered any relief if you make this statement ?

4. No.

Q. Why arc you making this statement ?

A. Injustice has been done and I wish-to make this statement . .

Thereafter the JMagistrate proceeded to record the statement of the
second appellant which runs into six and a half manuscript and eight

and a half typewritten pages.
Under section 80 of the Evidence Ordinance whenever any document
is produced before any Court purporting to be a record or memorandum
of the evidence or of any part of the evidence given by a witness in a
judicial proceeding or before any officer authorised by law to take such
evidence, or to be a statement or confession by any prisoner or accused
person taken in accordance with law and purporting to be signed by any
“Judge or Magistrate or by any such officer as aforesaid, the Court shall

presume—

(i) that the document is genuine ;
(ii) that any statements, as to the circumstances under which it was

taken, purporting to be made by the persons signing it, are
true ; and
(iii) that such evidence, statement, or confession was duly taken.

- In the instant case the prosecution without relying on the presumption
created by the section led evidence in order to prove that the statement
was voluntary. At an inquiry held by the Judge in the absence of the
Jury tho second appellant gave evidence and stated that the statement
was not voluntary and that he was forced to make it by the Police under
threats and that the statement was false. It was urged on behalf of the
second appellant that he was virtually in the ecustody of the Police at
the time he mado the statement because Police officers were about the
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placo and were constantly using the telephone in the passage which gave
access to the room in which the second appellant was detained till he was
called into the adjoining room in which the Magistrate was.

It would appear from the learncd trial Judge’s order that all these
matters were considered by him when ho decided to admit the statement
and we sce no grounds for holding that he was wrong.

Counsel for the second appellant also complained that when the Clerk

of Assize was called to prove certain statoments which had been put

to witnesses in cross-examination the trial Judge had refused to allow the

sccond appellant’s deposition before the Magistrate to be produced in

evidence. The application of the second appellant’s pleader and the
ruling of the trial Judge are recorded as follows :—

““ At this stage Mr. Weerakoon makes a formal application to have

the deposition of the second accused made a part of the defence case
and read. The Court disallows the application’

It was contended by Counscl for the sccond appellant that the ‘dis-
allowance of this application was wrong and that even if the deposition
was not admissible under section 233 of the Code it was admissible in
order to prove the fact that the statament P3S, which the prosccution
had already put in as a confession of the sccond appellant, had been
retracted by him in his evidence at the non-summary inquiry. When
asked to state under which section he sought to have the statement
admitted he referred us to section 9 of the Evidence Ordinance.

Evidence given by a witness in a previous judicial proceeding, cven
though it be that of an accused person, cannot be admitied in evidence
in a subssquent procceding except in accordance with tho provisions
of the Evidence Ordinance or the Criminal Procedure Code. Learned
Counsel for the second appellant did not seck to come under any provision
of the Criminal Procedure Code. A previous deposition may be proved
if relevant under scetions 32, 33, 155 (¢) and 157 of the LEvidence Ordi-
nance. It wasnot arguced befere us, however, that any of these provisions
permitted the use of the second appellant’s evidence in the manner
in which it was sought to be put in at the trial. While the evidence in
question would be an admission as d2fined in section 17 (1) of the Evidence
Ordinance, it does not appecar to be one which could have been proved
on behalf of the second appellant under cither of the paragraphs (a) or
(b) of section 21 of that Ordinance. With regard to paragraph (c¢) of
section 21, as stated above, section 9 was the only provision of the
Svidence Ordinance under which Counsel urged that the evidenco was
relevant, otherwise than as an admission. That section declares as
relovant, inter alia, facts “* which rebut an inference suggested by a
fact in issuc or relevant fact ”’.  In so far as the evidence of the second
appellant at the inquiry may have been relevant under this section to
rebut any inferenee that the Jury may have drawn against him from the
alleged confession of his which had been put in evidence by tho
prosecution, its relevancy could have arisen only on the basis that the
facts deposed to in that evidence were true, and not otherwise. Learned
Counscl urged on us, howev er, that the evidence in question was relevang.
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and admissible apart from the truth or falsity of the facts deposed to in
jt. But we fail to sce how the Jury could possibly have been invited
to assess the weight to be placed on the alleged confession by merely
taking into account the baro fact that it had been subsequently retracted
by the seccond appellant and without considering the truth or falsity
of what was stated by him on that occasion. e are unable, thercofore,
to agree with the proposition of learned Counsel and we aro of the opinion
that the application made on behalf of the second appellant was rightly

disallowed by the trial Judge.

It was plainly open to the sccond appellant to have given evidence at
the trial and relied on the deposition as corroborating his evidence under
section 157 of the Evidence Ordinance. Having chosen not to do so he
could not be permitted to achieve a result in a manner not provided by
the Evidence Ordinance, namely, by substituting for evidence which he
might have given at the trial, the cvidence which he gave before his

commitment by the Magistrate.

If the second appellant had made only a statement from the dock
when called upon for his defence at the trial and in that statemant he
retracted the confession, the terms of section 157 of the IEvidence Ordi-
nance would have precluded him from reading as part of the defence
his evidencs at the inquiry. If, as it happened, the second appellant .
did not even make an unsworn statement it would be surprising that. he
should be in a pesition to mark his evidence before the Magistrate as

part of his defence at the trial.
For the above reasons the appeals are dismissed and the applications

are refused.
Appeals dismissed.

Applications refused.
- S —



