
Regina o. Arthur Perera

1956

[Lv tub Court of Criminal Appeal]

P resen t: Basnayake, A.C.J. (President), Pulle, J., and : .
Weerasoorlya, J. . ' J

R E G I N A  v . D . M . A R T H U R  P E R E R A  e l a l, J

Appeals E os. 105 and 106, with Applications Nos. 
and 165 of 1955

S. C. 3—21. C. Colombo, 14,281

Criminal Procedure Code—Section 233—Meaning of words “ all statements ”—  
Non-summary inquiry—Election of accused to gioc evidence—Is  his evidence a 
“ statement ” ?—Liability of accused to cross-examination—Admissibility, 
at the trial, of accused's deposition—Sections 134, 151 (1), ICO, 161 (2), 1G4, 
233, 2S6 (7), 302 (7)—Evidence Ordinance, ss. 0, 11, 21, 151.
B y  s e c t i o n  2 3 3  o f  t h e  C r i m i n a l  P r o c e d u r e  C o d e ,  “  A l l  s t a t e m e n t s  o f  t h o  

a c c u s e d  r e c o r d e d  i n  t h o  c o u r s e  o f  t h e  i n q u i r y  i n  t h e  M a g i s t r a t e ’s  C o u r t  s h a l l  

b e  p u t  i n  a n d  r e n d  i n  e v i d e n c e  b e f o r e  t h e  c l o s e  o f  t h e  c a s e  f o r  t h o  p r o s e c u t i o n  ” .

Held, t h a t  t h o  e v i d e n c e  g j y e n  b y  a n  a c c u s e d  p e r s o n  u n d e r  s e c t i o n  1 6 Z  ( 2 )  

o f  t h e  C r i m i n a l  P r o c e d u r e  C o d e  i n  t h e  c o u r s e  o f  a  n o n - s u m m a r y  i n q u i r y  i s  

n o t  a  s t a t e m e n t  w i t h i n  t h e  c o n t e m p l a t i o n  o f  t h e  w o r d s  “  a l l  s t a t e m e n t s  ”  i n  

s e c t i o n  2 3 3 .  T h e r e f o r e ,  t h e  p r o s e c u t i o n  is  n o t  b o u n d  t o  p u t  i n  a n d  r e a d  s u c h  

e v i d e n c e  b e f o r e  c l o s i n g  i t s  c a s e  a t  t h e  t r i a l  o f  t h e  a c c u s e d .

The Queen v. Salhasivam ( 1 9 5 3 )  5 4  N .  L .  K .  5 4 1 ,  o v e r r u l e d .

Held further, t h a t ,  w h e n  t h o  C l e r k  o f  A s s i z e  is c a l l e d  t o  p r o v e  c e r t a i n  s t a t e ­

m e n t s  w h i c h  w e r e  p u t  t o  w i t n e s s e s  i n  c r o s s - e x a m i n a t i o n ,  t h e  d e p o s i t i o n  m a d o  

b y  t h e  a c c u s e d  u n d e r  s e c t i o n  1 6 1  ( 2 )  o f  t h e  C r i m i n a l  P r o c e d u r e  C o d e  i s  n o t  

a d m i s s i b l o  u n d e r  s e c t i o n s  9  a n d  2 1  o f  t h e  E v i d e n c e  O r d i n a n c e  i n  o r d o r  t o  

p r o v e  t h e  f a c t  t h a t  a  s t a t e m e n t ,  w h i c h  h a d  b e e n  m a d e  b y  t h e  a c c u s e d  b e f o r e  a  

M a g i s t r a t e  u n d e r  s e c t i o n  1 . 3 4  o f  t h e  C r i m i n a l  P r o c e d u r e  C o d e  a n d  w h i c h  t h e  

p r o s e c u t i o n  h a s  a l r e a d y  p u t  i n  a s  a  c o n f e s s i o n  o f  t h o  a c c u s e d ,  h a d  b e e n  

r e t r a c t e d  b y  t h e  a c c u s e d  i n  h i s  e v i d e n c e  a t  t h e  n o n - s u m m a r y  i n q u i r y .  I t  is, 

h o w e v e r ,  o p e n  t o  t h e  a c c u s e d  t o  g i v e  e v i d e n c e  a t  t h e  t r i a l  a n d  r e l y  o n  t h o  

d e p o s i t i o n  a s  c o r r o b o r a t i n g  h i s  e v i d e n c e  u n d e r  s e c t i o n  1 5 7  o f  t h o  E v i d e n c e  

O r d i n a n c e .

Obiter: W h e n  a n  a c c u s e d  e l e c t s  t o  g i v e  e v i d e n c e  o n  h i s  o w n  b e h a l f  a t  a  

n o n - s u m m a r y  i n q u i r y ,  h o  i s  l i a b l e  t o  b o  c r o s s - e x a m i n e d  u n d e r  t h e  p r o v i s i o n s  

o f  C h a p t e r  X I I  o f  t h o  E v i d e n c e  O r d i n a n c e  s u b j e c t ,  h o w e v e r ,  t o  t h o  p r o v i s i o n s  

o f  s e c t i o n  5 4  t h e r e o f .

Joint trial—Principal and abettor— Confession by abettor—Separation of trials—  
Factors for consideration—Discretion of Court—Criminal Procedure Code, 
s. 1S4.

A  c o n f e s s i o n  m a d o  b y  a  c o - a c c u s e d  a n d  a d m i t t o d  i n  e v i d e n c e  a t  t h o  t r i a l  

d o e s  n o t  n e c e s s a r i l y  v i t i a t e  t h e  j o i n t  t r i a l  o f  s e v e r a l  a c c u s e d  if  s u f f i c i e n t  w a r n i n g  

i s  g i v e n  t o  t h e  J u r y  t h a t  t h o  c o n f e s s i o n  is  n o t  e v i d e n c e  a g a i n s t  t h e  o t h e r  

a c c u s e d .

W h e r e  s o v c r a l  p e r s o n s  c o n c e r n e d  i n  c o m m i t t i n g  a n  o f f e n c e  a r e  c h a r g e d  

t o g e t h e r ,  t h e  q u e s t i o n  w h e t h e r  a  s e p a r a t e  t r i a l  s h o u l d  b o  o r d e r e d  o r  n o t  i s  n  

m a t t e r  e n t i r e l y  a t . t h e  d i s c r e t i o n  o f  t h e  t r i a l  J u d g e  a n d  is  g o v e r n e d  b y  s e c t i o n  

1 S 4  o f  t h o  C r i m i n a l  P r o c e d u r e  C o d e .  - O n c o  t h a t  d i s c r e t i o n  h a s  b e e n  j u d i c i a l l y  

e x e r c i s e d ,  t h e  C o u r t  o f  C r i m i n a l  A p p e a l  w i l l  n o t  i n t e r f e r e ,  e x c e p t  w h e n  i t

14-----lvii
2----J. N. 1! 51200—1,502 (J/5C)



314 BASXAYAKLE, A.O.J.— Regina v. Arthur Perera

appears to i t  flint a  iniscarriago of justice lias resulted from the prisoners 
being tried together. In  considering tlio question of separation of trials it  
would bo wrong to look nt the m atte r exclusively from tho point of view of tho 
accused. The interests of justico demand th a t tho Crown should no t bo 
unduly hampered in its presentation of tho enso.

Inspection of scene of offence— Propriety of conducting experiments during such 
inspection— Criminal Procedure Code, s. 23S.
In  the course of tho trinl, tho Judge, Jurors and Counsel visited tho sceno 

of tho offence. The 1st accused did n o t desire to join in tho visit, b u t his 
Counsol was present on his behalf. D uring tho inspection a polico officer 
stood a t  a window and, introducing his hand through tho grill, demonstrated 
th a t a  person of tho 1st accused’s height could have shot tho deceased from 
outsido tho window from which tho deceased was alleged to linvo been shot. 
W hen tho Court re assembled after tlio inspection, the police officer gave 
cvidcnco under oath explaining tlio demonstration.

Held, th a t tlio demonstration of tho polico officer nt tho scene of tho offcnco 
was not obnoxious to tho provisions of section 23$ of tlio Criminal Procedure 
Code.

Confession— Voluntarily made before Magistrate—Subsequent allegation by accused 
that the statement was not voluntary—Admissibility— Criminal Procedure 
Code, s, 134— Evidence Ordinance, ss. 24, SO.
A t an inquiry held by the trinl Judge in tlio absence of the Ju ry  tlio 2nd 

accused, who had made a confessional sta tem en t beforo a  M agistrate, gnvo 
evidence th a t lio was virtually in  tlio custody of tho Polico nt tho tim e tho 
stntom ont was recorded under soction 134 of tlio Criminal Procedure Codo. 
Tho Judge, however, found th a t tho s ta tem en t was made by tho accused 
voluntarily.

Held, th a t tho evidence was ndmissiblo in evidence against tho 2nd accused.

- A .P P E A L S , w ith  applications for lea v e  to appeal, against tw o  
con v ictio n s in a trial before th e  Suprem e Court.

C o lv in  R . tie S ilv a , w ith  J .  C . T h itra ira ln a in  (A ssigned), for 1st accused- 
ap pellan t.

G . B . C h illy , w ith  A . S . Y u n ig a so o r iya r , D a y a  P erera , and E . A .  D . 
A tu k o r a la  (Assigned), for 2nd accused -ap pellan t.

H . A .  W ijem a n n e , A cting D ep u ty  Solicitor-G eneral, w ith  A .  C . M .  
A m e e r , Crown Counsel, for tho A ttorney-G eneral.

C u r. culv. l u ll.

J a n u ary  23, 1956. B a s x a y a k e , A .C .J .—

T ho first appellan t has been co n v ic ted  o f  th e  offence o f m urder an d  the  
secon d  ap pellan t o f  ab etm ent o f  th a t  offence.

A lth ou gh  one o f  tho grounds o f  ap p ea l w a s  th a t  th e  verdict o f  th e  Ju ry  
w a s unreasonable learned C ounsel w ho  appeared  for tho ap p ellan ts d id  
n o t  can vass tho vordict on' th a t  ground. I t  w ould  appear from  tho  
tran scrip t o f  tho proceedings th a t  there w as am ple ovidenco w hich , 
i f  bolieved, proves conclusively  th e  g u ilt  o f  th e  appellants.



BASNAYAKE, A .C .J.— Regina v. Arthur Perera 315

O f th e  IS o ilier  grou n ds ra ised  in  th o  n o tice  o f  a p p ea l o f  th e  first  
a p p ellan t C ounsel argued  o n ly  th o  fourth , s ix th , an d  sev en th . T h ey  
are se t  ou t a s  fo llow s ;—

“  (4) T he failuro to  p u t  in  a n d  road in  ev id en ce  before tho  c lose  o f  tho  
caso for tho p rosecu tio n  th o  sta te m e n t m ade b y  th o  2n d  
accused  in  tho  M ag istra te’s  C ourt under sectio n  161 o f  tjio  
Crim inal P roced ure Codo rend ered  illogal tho en tire  tr ia l an d  
in  a n y  e v e n t g ra v e ly  p reju d iced  th e  accused  ;

• (6) I t  is resp ectfu lly  su b m itted  th a t  there sh ould  have, been  a sep ara tion  
o f  t r ia ls ; and

(7) P ortion s o f  a  s ta te m e n t a llogcd  to  h a v e been m ado b y  th o  1 st  
aceusod to  tho P o lice  w ere illeg a lly  a d m itted  in to  th e  caso

O f thoso grounds learned C ounsel v ery  stro n g ly  urged th o  first. I t  
arises in  th is w ay. A t  tho m ag ister ia l in q u iry  in to  th o  case, th o  secon d  
ap p ellan t, on  being addressed  under sec tio n  160 o f  tho C rim inal P roced ure  
C ode said  “ I  am  n o t g u ilty  ” , a n d  on being im m ed ia te ly  th erea fter  
addressod under section  161 o f  th e  Codo s ta te d  “  I  w ish  to  g iv e  ov id en co  
hero ” ; but expressed  no d esire to  ca ll w itn esses on  h is  b ehalf. T h ere­
upon  th e  M agistrate p roceed ed  to  ta k e  h is ev id en ce. E arlier  th is  
ap p ellan t had  m ado a s ta te m e n t  w h ich  w as recorded u nder se c tio n  134  
o f  th e  Code. I t  w as prod uced  in  ov id en co  as d ocu m en t P 38 . I n  th a t  
sta te m e n t th is  ap pellan t d escrib ed  in  elaborate d e ta il h ow  th e  first 
ap p ella n t Avhom h e  h ad  k now n  for tw e lv o  years p lan n ed  an d  carried o u t  
th e  m urder o f  th e  deceased  a n d  con fessed  th e  p art he had  p la y ed  in  th o  
en tire transaction . In  h is ev id en ce  h e  a lleg ed —

(a ) th a t ho w as assau lted  b y  th e  P o lice  and  coerced  in to  m a k in g  tho
sta tem en t he m ade to  th e  M agistrate,

(b ) th a t th e  sta tem en t w as fa lse, a n d

(c) th a t h e knew  n oth ing  a b o u t th e  crim e.

A t the trial, after the s ta te m e n t o f  th e  ap p ellan ts under se c tio n s  160  
an d  161 had been read, b u t before th o  close o f  th e  case for tho  C row n, 
th e  p leader for tho second  a p p e lla n t, in  th e  abscnco o f  th e  J u r y , m ado  
an  ap p lication —

“ th a t th e  ev idence g iv en  b y  th e  seco n d  a p pellan t before th e  M agistrate  
a t th e  N on-sum m ary p roceed in g  bo a lso  led  in  oviden co

H e  relied on  th e  case o f  Q u een  v . S a ih a s iy a m  h L earn ed  C ounsel for  
th e  Crown said  th a t h e  d id  n o t  p rop ose  to  p u t in  th e  ev id en c e  o f  th e  
secon d  appellan t and  c ited  in  su p p o rt o f  his co n ten tio n  th e  ju d g m e n t  
o f  th is  Court in  K in g  v . P u n c h im a h a tm a y a - .  T h e learned  tr ia l J u d g e  
after  hearing argum ent ru led  th a t  th e  Crow n w as n o t bound to  p u t  in  
under section  233 o f  th e  C ode th e  ev id en c e  g iv en  b y  th e  secon d  ap jie lla n t  
before th e  M agistrate a t  th e  in q u iry  under C hapter X V I  o f  th e  C o d e . .

1 54 N . L. R. 541. * 44 N . L. R. 80. ■
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■ C ounsel con tended  th a t th e  evidence g iven  b y  th e  second appellant 
before th e  M agistrate w as a sta tem en t w ithin  th e  contem plation  o f  the  
w ords “ a ll s ta tem en ts  ”  in  section  233 o f  the Code. T h at section reads—  

“ A ll sta tem en ts o f  th e  accused recorded in th e  course o f  th e  inquiry
in  tho  M agistra te’s Court shall be p u t in  and read in evidence before
th e  close o f  th e  case for th e  prosecution

C ounsel’s con ten tion  w as th a t th e  expression “ statem ent ” includes 
b oth  a  s ta tem en t on  oath  and a  statem ent n o t on oath and evidence  
being a  s ta tem en t on  oath  is included in th e  expression “ all sta tem ents  
B u t w h ile  th e  w ord “ sta tem en t ” m ay in  certain provisions o f  law t-o 
w hich  our a tten tio n  w as drawn be w ide enough to  include evidence, 
the question  th a t arises for'determ ination  is w hether in  the con text in 
x h ich  th e  expression  “ all s ta te m e n ts” occurs in section  233 o f  the  
C ode it  m u st be g iven  th a t w ide m eaning or w hether it. m ust he restricted  
to  a ll sta tem en ts m ad e b y  an  accused in th e  course o f  th e  non-sum m ary  
inqu iry  in  contrad istinction  to  evidence g iven  by him . That question  
has to  b e decided b y  reference to  th e  provisions o f  th e  Code dealing w ith  
n on-sum m ary inqu iries as contained in  Chap. X V I thereof.

I t  is  com m on ground th a t prior to the am endm ent o f  the law  relating  
to n on-sum m ary inquiries b y  Ordinance N o . 13 o f  193S, th e  expression  
“ a ll sta tem en ts  ” in  section  233 o f  th e  Code could on ly  have m eant 
sta tem en ts  o f  an accused  recorded'in  th e  course o f  th e  non-sum m ary  
in q u iry  other than  evidence, since there was no provision then  for an 
accused  to  g iv e  ev idence on his own b ehalf a t  th e  inquiry. T he am ending  
O rdinance w as designed  to provide for d irect com m ittal by a M agistrate 
for tria l b y  a h igher Court o f  cases which a M agistrate lias no power to  
tr y  sum m arily . W h ile  retaining th e  ex istin g  provision under which, 
a t  th e  d o se  o f  th e  ev idence for th e  prosecution, w hen a p r im a  facie  case 
is m ad e o u t on  th a t evidence, tho M agistrate is required to explain  the  
charge to  th e  accused  and g ive him  an opportunity  o f  m aking an unsworn  
s ta te m e n t after caution ing  him that w hatever he says w ould-be recorded  
and  p u t in ev id en ce a t  h is trial, the legislature a t th e  sam e tim e m ade  
p rovision  en ab lin g  an  accused to  g ive  ev idence and for the recording 
o f  such  ev idence sh ou ld  he elect to g ive  such evidence. I t  is d ear  from  
sec tio n  101 (2) th a t  th e  object o f  th e  new  provision w as to enable the 
accused  to  p lace before th e  Court a t  th a t stage o f  the inquiry the evidence  
h e w ould  be ab le  to  g iv e  h im self so t hat  in deciding w hether the case 
sh ou ld  b e com m itted  th e  M agistrate m ay, subject to  th e  provisions 
o f  section  164 o f  th e  Code, take into account such evidence and also the  
argu m en ts o f  h is Counsel or pleader, and n o t to  allow  th a t evidence to  
b e read a t  th e  trial in term s o f  section  233 o f  th e  Code.

W e  also  w ish to  s ta te  th a t an accused electing to  g iv e  evidence on his 
ow n  b eh a lf  w ould  b e liab le to  cross-exam ination under tire provisions 
o f  C hapter X I I  o f  th e  E vidence Ordinance subject, however, to  the  
p rovisions o f  section  54 thereof. A lthough  th e  question arose only  
in c id en ta lly , and  it w as n o t contended before us .that- the. legal position  
is  o therw ise , w e  h ave thou ght it  fit to  express our opinion on th e  p oin t  
a s  there appears to  be u ncerta in ty  as to  th e  practice h itherto adopted  by  
M agistra tes w hen  an  accused g ives evidence a t  a non-sununary inquiry.
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L earned  C oun sel re lied  strongly  o n  se c t io n  157  (1) in  C hapter X V I  
o f  th e  C ode w h ich  refers to  th e  ev id en ce o f  w itn e s se s  a s  “  s ta te m e n ts  
on o a th  ” , b u t  i t  is  n o t  w ithout sign ifican ce th a t  su ch  sta tem en ts  aro 
referred to  in  th e  su b seq u en t provisions in  t h e  sa m e  ch ap ter  a s either  
“  d ep osition s ”  o r  “  ev id en ce ” w h ile  th e  ex p re ss io n  “  sta tem en ts  ”  is  
used  o n ly  to  d e n o te  sta tem en ts other th a n  e v id e n c e .

S ection  157 d ea ls  w ith  th e  m anner in  w h ich  th e  e v id e n c e  o f  w itn esses  
oth er th a n  an  a ccu sed  a t  a  non-sum m ary in q u ir y  sh a ll b e  ta k en , an d  th e  
fa c t  th a t  in  su b -sec tio n  ( 1) thereof th a t  e v id e n c e  i s  referred to  a s s ta te ­
m en ts  on  o a th  is  n o t , in  our opinion, a  co n v in c in g  rea so n  for in terpreting  
th e  exp ression  “  a ll sta tem en ts ”  in  se c t io n  23 3  a s  in clu d ing  ev idence  
g iven  b y  an  a ccu sed  under section  161.

L earned  C oun sel for th e  second a p p e lla n t, w h o se  p e titio n  o f  appeal 
con ta ined  a  grou n d  o f  appeal in the sam e term s a s  th e  o n e  u nder considera­
t io n , so u g h t to  re in force the argum ents a d d ressed  to  u s on  t liis  ground  
o f  ap pea l b y  referen ce to  certain o th er  p r o v is io n s  o f  th e  Code ou tside  
C hapter X V I  w h ere, in  h is subm ission , t h e  ex p ress io n  “ sta tem en t ” 
in clu d es ev id en ce . I n  th is connection h e w a s  a b le  to  refer us specifically  
o n ly  to  se c tio n  2S 0 ( l )  and section  302  ( 1). E v e n  assu m in g  th a t  th e  
exp ression  “ s t a t e m e n t ” in  section  286 ( 1) in c lu d es  a n y  ev idence g iven  
b y  an  a cco m p lice  w h o , having accep ted  a  ten d e r  o f  a  pardon , is exam in ed  
as a  w itn ess u n d er  section  2S3 (3), i t  d o es  n o t  fo llo w  th a t  th e  sam e in ter ­
p reta tion  m u s t  b e  g iv en  to  the expression  “ s ta te m e n ts  ”  in  section  233. 
T h e m ean in g  o f  th a t  expression m u st, a s  a lr e a d y  s ta te d , be gathered  
from  a  con sid era tion  o f  th e  provisions o f  C h ap ter  X V I  o f  th e  Code. In  
regard to  sec tio n  3 0 2  (1), although C ounsel w e n t  to  th e  len g th  o f  say in g  
th a t  ev id en ce  g iv e n  b y  an accused a t  an  in q u ir y  u n d er C hapter X V I  
o f  th e  C ode m u s t  be recorded in  th e  m a n n er  s e t  o u t  in  th a t  section , 
in  our o p in ion  th is  argum ent is q u ite  u n te n a b le  s in c e  i t  is  clear th a t  th e  
sec tio n  d ea ls (th o u g h  n o t expressly) w ith  s ta te m e n ts  o th er  than ev idence, 
an d  w here an  accu sed  g ives evidence a t  th e  in q u ir y  th e  m anner o f  record­
in g  i t  is  g o v ern ed  b y  section  29S an d  n o t s e c t io n  3 0 2  (1). S ection  302  (I)  
is , th u s, an  in sta n ce  where the exp ression  “ s ta te m e n t  ” is used  in  th e  
Code in  a  sen se  o th er  than evidence.

A lth ou gh  th e  Crown relied on th e  case o f  T h e  K i n g  v. P u n c h im a h a lm a ija  

(su p ra )  b o th  a t  th e  tria l and before u s  th e  p rec ise  question  under  
d iscu ssion  d id  n o t  arise in  that case.

W h ile  th e  an sw er  to  tire question  w h ich  w e  a re  ca lled  upon to  d ec id e  
is  n o t  en t ir e ly  fre e  from  difficulty, w e h a v e  co n sid ered  a ll th e  argu m en ts  
w h ich  w ere ad d ressed  to  us in  support o f  th e  co n tra r y  v iew , and  w e are 
o f  th e  o p in io n  th a t  th e  expression  “ a ll s ta te m e n ts  ”  in  section  233  o f  
th e  C ode m ea n s a ll  sta tem en ts o f  a n  a ccu sed , o th e r  th an  h is  ev id en ce  
recorded  u n d er  se c tio n  161, for th e  record in g  o f  w h ich  express provision  
is  co n ta in ed  in  C hap ter X V I. T h is grou n d  o f  ap p e a l, therefore, fa ils.

T h e co n clu sio n  w h ich  w e have reach ed  s e e m s  to  b e  in  accordance w ith  
th e  E n g lish  p r a c tic e , as stated  in  P h ip so n  o n  E v id e n c e 1, o f  p u ttin g  in  
a t  th e  tr ia l, a s  p a rt o f  th e  ease for th e  p ro se cu tio n , th e  sta tem en ts  
(co m m o n ly  referred  to  as sta tu to ry  s ta te m e n ts )  m a d e  b y  an  accused  a t

1 P h ip so n  on Evidence, 0 th E d n ,  p p .  5 3 2 -5 3 3 .
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th e  p relim in ary  in q u ir y  w hether such sta tem en ts te ll  for h im  or against 
him . A lthou gh  u n d er th e  provisions o f  th e  Crim inal J u stice  A ct, 1925, 
rela tin g  to  th e  p roced u re a t th e  prelim inary in qu iry , som e o f  which are 
c lo se ly  an a logous to  th e  provisions in Chapter X V I  o f  th e  Code, an accused  
is  a  com p eten t w itn e ss  for th e  defence, there appears to  be no  provision  
w liich  ob liges th e  p rosecu tion  to put in  evidence a t th e  tr ia l any evidence  

•given b y  tire accu sed  a t  th e  inquiry.

T h e n e x t  p o in t learn ed  Counsel for the first ap p ellan t argued was that 
th e  ap p ellan ts sh ou ld  n o t  h a v e  been tried jo in tly . A t  th e  tria l no appli­
ca tion  w as m a d e fo r  a  separation  o f  trials, but th e  learned  Ju dge appears 
to  h a v e  tak en  u p on  h im se lf  th e  question o f  considering  th e  m atter and  
d ecid in g  th a t  th e  case d id  n o t call for separation . W hether a  separate 
tr ia l should  b e ordered  or n o t is  a m atter en tire ly  a t th e  d iscretion  o f  the 
tr ia l Ju d g e  and  is  govern ed  by  section  1S4 o f  th e  Code. Once that 
d iscretion  h as been ju d ic ia lly  exercised, as it  has been done in the instant 
case, th is  Court w ill n o t  interfere, except w here i t  appears to  it that a 
m iscarriage o f  ju st ic e  h ad  resulted from the prisoners being tried together1. 
AVhere, as in  th is  ca se , th ere  has been no application  to  separate the trials, 
m uch less w ou ld  i t  b e  p ossib le  to interfere In  th e  in stan t case the  
jo in t tr ia l h as n o t  resu lted  in  a miscarriage o f  ju stic e . A s th e  question  
o f  separation  o f  tr ia ls  appears to  need clarification, w e  w ish  to  take this  
op p ortu n ity  o f  m a k in g  a  few  observations thereon. P r im a  fa c ie  when  
th e  essen ce o f  th e  case  is  th a t th e  accused persons w ere engaged in a 
com m on en terprise  i t  is  proper th a t th ey  should  bo jo in tly  indicted  
and  tried , an d  g en er a lly  speaking i t  would b e a s m uch in  the interests 
o f  th e  accused  a s in  th e  in terests o f  the prosecution  th a t th ey  should be. 
T here is  no ru le o f  la w  th a t where it  appears th a t  th e  essen tia l part o f 
on e a ccu sed ’s d e fen ce  am o u n ts to an attack  upon  an oth er there should  
b e separate tria ls. T h e  m atter  is entirely, as s ta te d  ab ove, a t the d is­
cretion  o f  th e  tr ia l J u d g e , exercised w ith due regard to  th e  interests o f 
th e  p rosecu tion  an d  th e  in terests o f  the accused . In  considering the 
q uestion  o f  sep a ra tio n  o f  tr ia ls i t  would be w rong to  look  a t  th e  m atter 
e x c lu siv e ly  from  th e  p o in t  o f  view  o f the accused. T h e  in terests o f  justice  
dem and  th a t  th e  Croivn should  n ot be unduly ham pered  in  it s  presenta­
t io n  o f  th e  case 3. I f  i t  should  appear th a t there is  a  real danger that 
a  sep aration  o f  tr ia ls  m a y  so  hamper the Crown in  it s  presen tation  of  
th e  case a s  to  lead  to  a  m iscarriage o f ju stice  by th e  a cq u itta l o f  gu ilty  
persons, th a t  is  a  con sid era tion  which m ay ou tw eigh  th e  consideration  
o f  prejudice to  th e  a ccu sed  4.

In  th is  case th e  con fession  o f  the second ap p e lla n t, th e  abettor, was 
ad m itted  in  ev id e n c e  su b jec t to  the warning g iv e n  b y  th e  tria l Judge  
to  th e  J u ry  th a t  i t  w a s  n o t  evidence against th e  first appellan t. The 
on ly  ground on w h ich  i t  w as contended that th e  tr ia l Ju d g e  should  have  
ordered a  sep a ra tion  o f  tr ia ls  was that th is w arn ing to  th e  Jury, though  
a d m itted l}’ g iv e n  in  a d eq u a te  term s, would n o t h a v e  en tire ly  removed

1 Roc t\  Gibbi/t, 13 Cr. A pp . R . 134.
- Daniel Youth v. The K ing, (1046) .4 .I .  R. Privy Council 140.
3 Rest v. Kritzinger and another, 1962 (4) S. A . L . R . 651.
4 Rex v. M arian Grondkowski and Henryk Malinowski, (1010) 1 A ll K. R. 550
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t h e  possib ility' o f  prejudice being caused  to  th e  first ap p ellan t. T h e  
s a m e  q u estion  w as considered  in  th e  case o f  D a n ie l Y o u th  v . T h e  K i n g 1 
w h ere  th e  fo llow in g  ob servation s w ere m ad e b y  L ord P orter in  d e liv er in g  
t h e  ju d gm en t o f  th e  P r iv y  C o u n c il:—

" I t  is  tru e n o  doubt th a t in  a ll jo in t  tr ia ls th e  m ind  o f  th e  ju ry  
m a y  be in fluenced  b y  th e  recep tion  o f  ev id en ce  w hich  is  on ly  a d m issib le  
a g a in st  on e o f  th e  accused , but th e  p ractice  in  th is  cou n try  h a s a lw a y s  
b een  in  a  jo in t  tr ia l to  a d m it such  ev id en ce, lea v in g  i t  to  th e  p resid in g  
J u d g e  to  warn th e  Ju ry  th a t th e  ev id en ce  m ust n ot be used to  s tren g th en  
t h e  case aga in st or lead  to  th e  co n v ic tio n  o f  a  prisoner a g a in st w h om  i t  
is  n o t  ad m issib le .”

T h is  ground o f  appeal, therefore, fa ils.

T h e  la s t  ground  o f  ap peal s e t  o u t  earlier  w as n ot pressed  b y  C ounsel 
fo r  th e  first a p p e lla n t and  n eed  n o t be d iscu ssed  here.

C ounsel a lso  su b m itted  th a t, in  v ie w  o f  th e  fact th a t  th is  C ourt h ad  
in tim a te d  in  a  recen t jud gm ent th a t  i t  w as proper for C ounsel to  d raw  
th e  a tte n tio n  o f  th e  Court to a n y  m a tter  w h ich  affects th e  v a lid ity  o f  
th e  co n v ic tion  ev en  thou gh  it  has n o t  been  raised  in  th e  p e t it io n  o f  ap pea l, 
h e  w ish ed  to  bring to  th e  n o tice  o f  th e  C ourt certa in  irregularities w h ich , 
h e  a lleged , occurred a t  th e  v is i t  to  th e  scen e b y  th e  J u ry  th o u g h  th e y  
w ere n o t  in clu d ed  in  th e  grounds o f  appeal. T h e v is it  w as su g g ested  b y  
learn ed  Crown C ounsel who addressing  th e  Court said—

“ M y L ord, I  th in k  i t  is  desirable to  lead  th e  ev idence o f  th e  G o v ern ­
m en t A n a lyst a fter  v is it in g  th e  scen e. T h e ev idence o f  In sp e cto r  
S y iu s  cou ld  a lso  be led  .after that- ” .

T h e v iew  o f  th e  scen e w as accord in g ly  fixed  for th e  n e x t  d a y  a t  9 .3 0  a .m . 
C row n C ounsel m ade th e  fo llow in g  further ap p lica tion  :—

“ Y our L ordsh ip  m ig h t in stru ct Mr. S ym s to  m ark o u t th e  p o s it io n  
in  w hich  th e  bed and  th e  bedside ta b le  o f  th e  deceased w ere a n d  a lso  
to  p u t  back th e se  tw o  flow er boxes ” .

T h e  Ju dge m ade order as fo llow s :—

“ T h e flow er b oxes cou ld  be tak en  there b y  th e  F isca l officers. I f  
th ere  is  a n y th in g  e lse  w h ich  you  w ish  to  su gg est y o u  cou ld  se e  m e  in  
Cham bers ” .

T h e  C ourt th en  adjourned for th e  d a y . Thereafter in  C ham bers 
learned  C ounsel d efending  th e  first ap p e llan t m ade an  a p p lica tio n  
t o  th e  Ju d g e w hich  is  recorded th u s :—

“ Mr. A elia n  P ereira  on  b eh a lf  o f  th e  1st accused  in form s m e  th a t  
th e  1s t  accused  d oes n o t desire to  jo in  in  th e  v is i t  to  th e  scen e tom orrow  
m orning , a p p aren tly  because h e  d oes n o t  w ish  to  be seen  b y  th e  crow d. 
S in ce h is C ounsel w ill be p resen t on  h is  b eh a lf  th e  1s t  accused  n eed  n o t  
a ccom p an y  th e  Court. H e  can  b e k ep t in  cu sto d y  in  C ourt t i l l  our  
retu rn  ” .

1 Daniel Youth v. The King, (194-5) A . I .  R . Pricy Council HO.
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W hen th e  Ju d g e , Jurors, Counsel, th e  C ourt sta ff , an d  th e  ap pellan ts  
assem bled a t  H u ltsd o r f  th e  n ex t d ay  a t  9 .3 0  a .m . p rior to  th e  drive to  
th e  scene th e  learned  J u d g e  addressed th e  Ju rors in  th e  presence o f th e  
Clerk o f  A ssize, in  -whose charge th ey  w ere p la ced  during  th e  v isit, and  
requested  th em  n o t  to  d iscuss, excep t w ith  h im , a n y  m a tter  concerning  
th e  trial a t  th e  scen e. W h at happened at th e  scen e is  th u s recorded :— ■

“ T h e room  in  w h ich  th e  deceased s lep t on  th e  n ig h t o f  th e  incident 
is po in ted  o u t b y  In spector Sym s w ho a lso  in d ica tes  th e  p osition  o f  
th e  bed  on  w h ich  th e  deceased slept m ark ed  w ith  chalk  lines. T he  
position  o f  th e  b ed -tab lo  on  which w as th e  rea d in g  lam p . T h e height 
o f th e  bed  is  show n m arked on th e  w all and  th e  h e ig h t o f  th e  b ed-tab le  
ju st below  th e  sw itch . The height o f  th e  w in d o w  sill on th e  inside is  
indicated . T h e In sp ector  is asked to stan d  o u ts id e  th e  w indow  through  
w hich th e  "shot is  alleged  to have been fired w ith  th e  flower b oxes  
placed  in th e  p osition  in which th ey  w ere sa id  to  h a v e  been  a t  the tim e  
o f th e  in cid en t, an d  in sert his hand through  th e  grill over th e  flow er 
box a t  th e  le f t  h and  corner o f  the w indow .

T he lo b b y , and  th e  lights in the lob b jr w ith  th e  lig h t sw itches are- 
show n, th e  bell sw itch es and the bell itse lf, th e  b ack  door for th e  u se  
o f th e  servan ts, th e  lock  o f  the door o f  th e  d ec e a se d ’s room  are a lso  
show n. T h e In sp ecto r  is also asked to  s ta n d  a t  th e  w indow  outside  
and th e  J u ry  see  th e  position  from ou tside th e  h ouse . T h e new  building  
o f P roctor T h en uw ara, the brother o f  th e  d eceased , is  show n. T he  
Clerk o f  A ssize  is  ask ed  to  stand on th e  sh o rt p a rap et w all in  front 
o f th e  w indow  o f  th e  deceased’s becl-room, loo k in g  in to  it . T he gate  
a t th e  en tran ce to  th e  sandy lane is show n an d  th e  lam p p ost opposite  
the gate . T h e g a te  o f  N o . 10S a t  w hich  th e  w itn ess  G urusam y stood  
is a lso  in d ica ted . T h e Court then returns b y  th e  ro u te  said  to  h ave  
been taken  b}' th e  accu sed ’s car on th e  return  tr ip  from  th e  deceased’s  
h ouse after th e  sh oo tin g  ” ,

W hen  th e  Court re-assem bled  after th e  v is it  to  th e  scen e a t 1 0 .4 5  a.m . 
th e  sam e d ay , Mr. S irim annc the G overnm ent A n a ly s t  w as called as a  
w itness. H e  said  th a t  lie  visited  th e  scen e o f  th e  offence, for th e  first 
tim e on  th e  d a y  a fter  th e  murder and  sev era l tim e s  thereafter, and  
carried o u t certa in  experim ents to te st  w h eth er th e  d eceased  could have  
been sh o t from  th e  p la ce  the prosecution a lleged  h e  w as. H is  opinion  
w as th a t a m an  o f  o ' 9" in  height could h a v e  s h o t  th e  deceased from  
ou tside th e  w in dow  from  which the d eceased  w as a lleged  to  have been  
sh ot. T h e first ap p ellan t is o ' 11° and Mr: S ir im an n c is 5' 111*.

Mr. S y m s w as ca lled  n ex t. H e said , th a t  h e  en tered  th e  room o f th e  
deceased on ly  a t  5  a .m . o f  the d ay  on w hich  th e  d ecea sed  had been shot 
and th a t a lthou gh  h e had  com e earlier h e  w a s u n a b le  to  enter it as it  
w as locked. H e  m ad e careful observations o f  th e  room  and its  contents. 
T hen h e exam in ed  th e  outside, observed th e  w in d o w s, an d  th e  tw o flow er 
boxes on  th e  w in d o w  sill a t a  h eigh t o f  o ' 2 ° .  H e  foun d  th e  p lants  
disturbed  an d  som e uprooted . T hen he p roceed ed  to  describ e the house 
b y  reference to  certa in  photographs produced  in  ev id en ce . T he w itn ess
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th e n  described h o w  h e  s to o d  b y  th e  w indow  an d  p u t h is  h a n d  th ro u g h  
t h e  grill and he sa id  h e d id  i t  w ith  a  fair amount- o f  ease . H e  w a s  th en  
a sk ed —  .

Q. A c tu a lly  th is  m o rn in g  w hen  th e  Court v is ite d  th e  sc e n e  y o u  
in trod u ced  y o u r  h a n d  in to  th a t room  over th e  flow er b o x  ?

A .  Y es.
Q . Y ou cou ld  d o  i t  w ith o u t  m uch  effort ? .
A .  Y es.
Q . S tan d in g  o n  th e  grou n d  ?

A .  Y es.

■Q. Tin’s m orn in g  y o u  accom pan ied  the court w h en  th e y  w e n t  to  
th e  sc en e  ?

A .  Y es.
Q. On th e  order o f  H is  L ordship  you  p oin ted  o u t certa in  sp o ts  

to  th e  eo u rt ?

J .  Y es.
Q. T he p o sitio n  o f  th e  b ed , th e  actu al h eigh t an d  w id th  o f  w hich  

3-0U h ad  a c tu a lly  m ark ed  on th e  w all a t  th e  b o tto m  o f  th e  
w in d ow  ?

A .  Y es.
Q. Y ou  sh o w ed  th e  p o sit io n  o f  the bedside tab le  on  w h ich  th e  lam p  

P 66 an d  th e  b ook  an d  jnirsc M ere found  ?
A .  Yes.
Q. Y ou a lso  in d ica ted  th e  sw itch -board  w hich  co n ta in e d  a ll th e  

sn itc h e s  to  th e  o th er  p arts o f  th e  h ouse a n d  th e  p assage  
lead in g  to  S irs. T h en u u  ara’s room  ?

A .  Y es.
Q. A nd a lso  th e  bells an d  bell sw itch es ?
A .  Y es.

T o  C o u r t:

Q. Y ou sh o w ed  u s  th e  p o in ts  udiere th e  bells ring ?

-4. Y es.

.E x a m in a tio n  con tin u ed .

Q. Y ou  also shoM'ed the actual window through which it is a lleged  
the shot was fired ?

A .  Y es.

T o  C o u r t:

Q. Y ou  s to o d  a t  th a t  w in d ow  and  in troduced  y o u r  h a n d  w hile  
th e  J u r y  w ere  in s id e  the room  and  you  rem em b er sta n d in g  
th ere  a g a in  o u ts id e  th e  door so  th a t  th e  ju r y  co u ld  se e  y o u  
sta n d in g  ? .

A .  Y es.
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E x a m in a tio n  con tin u ed .

Q. C ould y o u  in trodu ce your hand w ith ou t stra in in g  ?

A .  Y es .
q  Y o u  a lso  p o in ted  ou t th e  sp ot w here th e  car w as and the. sp o t  

w h ere  G urusam y said  he w as at th e  t im e  h e  heard the shot ? 

A .  Y e s . ”

C ross-exam ined  b y  p leader for the second ap p ellan t, Inspector Syms- 

g av e th e  fo llow in g  ev id en ce

* q  Y o u  w e n t  and  sto o d  by th e  w indow -sill th is  m orning and p u t  
yo u r  h a n d  through th e  grill w ork ?

A .  Y es.
Q. Y o u  d id  th a t  w ith  ease being G ft. 2 inch es in h eigh t ?

A .  Y es.
q  Y o u  cou ld  o n ly  in sert your hand up to  ab ou t th e  wrist through 

th e  grill w ork ?
A .  N o . I  cou ld  p u t  m y  hand in as far as m y  arm  extended .
Q. H o w  m u ch  o f  you r hand w as protruding on  th e  inner side o f  

th e  bedroom  ?
A .  A b o u t 7 in ch es ” .

C ounsel su b m itted  th a t w h at was done a t  th e  scen e w as open to  serious 
objection  on  th e  ground th a t  there w as no a u th o r ity  in  section  23S o f  
th e  Code, for th e  ta k in g  o f  evidence or th e  carrying out- o f  tests when  
th e  J u ry  v ie w s  th e  scen e o f  th e  offence. H e  furth er su bm itted  that in 
th is in sta n ce  th e  illeg a lity  w as even  m ore serious as th e  tests  were con­
ducted  in  th e  ab sen ce o f  th e  first appellant. B efore  w e discuss th e  
subm issions o f  learn ed  Counsel it w ill be help fu l i f  th e  section  o f  the Code 
is first s e t  o u t. T h a t section  reads—

“ 23S. (1) W h en ev er th e  Judge th inks th a t  th e  J u ry  should view
t'ne p la ce  in  w h ich  th e  offence charged is a lleged  to  h a v e  been com m itted  
or a n y  o th er  p lace  in  w hich  an y  other tran saction  m aterial to  th e  
trial is  a lleged  to  h a v e  occurred the Judge sh all m ak e an order to  that  
e f f e c t ; an d  th e  J u ry  shall be conducted in  a body under the care 
o f  an  officer o f  th e  Court to  such place w hich  sh a ll be shown to  them  
by a p erson  a p p o in ted  b y  th e  Judge.

(2) S u ch  officer sh a ll n o t excep t w ith  th e  p erm ission  o f  the Judge  
suffer a n y  o th er  person  to  speak to  or h o ld  a n y  com m unication  w ith  
an y  o f  th e  j u r y ; an d  unless the Court o th erw ise  d irects th ey  shall 
w hen  th e  v ie w  is  fin ished be im m ediately  con d u cted  back in to  Court ” .

T he se c tio n  d o es  n o t  require that th e  J u d g e , C ounsel, and accused  
should  a cco m p a n y  th e  Ju ry . I t  on ly  p rov id es for a v iew  o f  th e  scene  
b y  th e  J u r y  w h o  w ill be conducted  under th e  care o f  an  officer o f  Court. 
A s th e  officer o f  C ourt is  n ot lik ely  to  know  w h ere th e  scen e o f  the offence- 
w ould  b e  it. a lso  p ro v id es for th e  ap poin tm ent b y  th e  Ju d g e  o f  a person, 
w ho sh a ll sh ow  th e  J u r y  th e  scen e o f  the crim e.
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T h e q u estion  w h ich  rem ains for consideration  is  w h eth er  th e  a c t  o f  
In sp ecto r  S y m s in  s ta n d in g  a t  th e  w indow  an d  in trod u cin g  h is h and  
through  th e  grill in  th e  presen ce o f  th e  Ju d ge , J u r y , a n d  Counsel a t  th e  
in stan ce o f  th e  J u d g e  is  irregular and i f  so w heth er i t  is  su ch  an  irregularity  
as to  v it ia te  th e  co n v ic tio n . Learned C ounsel for  th e  second  appellant  
stren u ou sly  argu ed  t h a t  th e  irregularity w as so  ser io u s th a t it ,  in  the  
w ords u sed  in  I b r a h im ’s  c a s e 1, “ tends to  d iv er t  th e  d ue and orderly  
ad m in istra tion  o f  th e  la w  in to  a  new  course, w h ich  m a y  be drawn in to  
an  ev il p reced en t in  fu tu re

G enerally  sp ea k in g  th e  conducting o f  ex p er im en ts  a t  an inspection  
o f  th e  scen e  o f  th e  o ffen ce  is  fraught with danger a n d  sh ou ld  be avoid ed  
unless i t  is  n ece ssa ry  to  do so  in  th e  in terests o f  ju st ic e .

In  th e  case  o f  T h e  K i n g  v . S en evira in e  2 th e  P r iv y  C ouncil declined  to  
la y  dow n  a s  a  g en era l proposition  th a t on a v iew  b y  th e  J u ry  exp erim en ts  
should  u nd er no  c ircu m stan ces be conducted. In  th e  case o f  S a m a ra -  
n a y a k e  v . W ije s in g h e  3, t h e  w hole question o f  th e  sco p e  o f  a  v is it  to  th e  
scene o f  offence an d  th e  carrying ou t o f  exp er im en ts h a s  been discussed. 
W h at w as d o n e  in  th e  in sta n t case w as a d em o n stra tio n  which w as n o t  
in ten d ed  to  b e e v id e n c e  in  itse lf  but was d esign ed  to  a ssist  th e  Ju ry  to  
b etter  u n d ersta n d  th e  ev id en ce, for it  w as o n ly  a fte r  th e  v is it  th a t  the  
ev id en ce  o f  th e  G o v ern m en t A nalyst and In sp e cto r  S ym s w as taken. 
B oth  o f  th em  g a v e  ev id en ce  bearing on th e  th e o r y  o f  th e  p ro s e c u tio n  

th a t  th e  d eceased  w a s  sh o t b y  a m an o f  5' 9" or o v er  in  h eigh t from  o u t­
side th e  w in d ow  sh o w n  to  th e  Jury. W here, a s  in  th is  case, a  v iew  o f  
th e  scen e has b een  fo llo w ed  by th e  evidence o f  th e  w itn e ss  w ho g av e the  
d em on stra tion  an d  in d ica ted  th e  various m a tter s  th e  J m y  were expected  
to  v iew  th ere  can  b e n o  v a lid  obj’ection to  th e  p rocedu re ad opted  even  
thou gh  th e  first a p p e lla n t d id  not in person a cco m p a n y  th e  J u d g e or 
Ju ry . T h o u g h  i t  is  n o t  necessary in  every  case  th a t  th e  observations  
m ade a t  an  in sp e c tio n  in  loco  should  be p u t before th e  Court in  th e  form  
o f  a  s ta te m e n t from  a  w itn ess  w ho is called, or reca lled , a fte r  th e  inspection  
has been  m ad e, i t  is u su a l in  som e jurisd iction s w h en  th e  hearing is 
resu m ed, a fter  an  in sp ection , to  call, as in  th is  ca se , w itnesses to  g ive  
ev id en ce in  op en  C ourt under oath  as to  th e  d em onstration s given , 
exp la n a tio n s m a d e a n d  as to  the m atters in d ica ted  b y  them  a t  th e  inspec­
tion . L earned  C ounsel for th e  appellants re lied  on  th e  case o f  S a m a -  

ra n a y a k e  v . W ije s in g h e  {su p ra )  and T h e K in g  v . S e n e v ira in e  {su p ra ). 
W h a t w as d o n e  in  th e  in sta n t case does n o t  co m e w ith in  th e  range o f  
ex p er im en ts w h ich  b o th  th ose  decisions h a v e  p ron ou n ced  as irregular. 
T h e e x te n t  an d  sc o p e  o f  an  in s p e c tio n  in  loco is a  m u ch  d iscussed  s u b je c t4. 
B u t i t  is  n o t  n ecessary  to  elaborate the m a tter  fu r th er  for th e  purpose 
o f  th is  ju d gm en t.

1 Ibrahim  v. King-Emperor, {1911) A .C . 590 at 615.
5 The K ing v. Seneviraine, 3S N . L. R. 20S.
5 Santa ranayake v. Wijesinghe, 52 N . L. R. 516.
1 Vol. L X V I I I  South African Law Journal, p . S—February, 1951; Vol. 213 

Law Times Journal, p . 161—21st March, 1952.
Scott v. X um urkah  Corporation, (1954) 91 Commonwealth Law Reports 300 

at 309 e t  seq.
Wig more on Evidence, 3rd Edn. 1910. Vol. I V .  p . 26S {See. 1162), e t sfeq.
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Learned Counsel for th e  second appellan t also subm itted  th a t  th e  
sta tem en t o f th e  second appellant (P3S) recorded under section  134 o f  
th e  Crim inal Procedure w as a confession  and was im properly recorded  
b y  th e  M agistrate and ad m itted  by th e  learned trial Judge. H is  su b ­
m ission s under this head ho classified a s follow s :—

“  («) I t  (the sta tem ent) w as m ade w h ile  the 2nd accused w as a c tu a lly  
or con stru ctively  in  P o lice  cu sto d y  and the M agistrate h ad  n o t  
adequately  ensured  th a t  th e  accused was free from  duress or 
influence b y  the P o lice  and  had  n ot adequately  q uestioned  
th e  accused to  ascertain  w heth er an y  prom ise or in d u cem en t  
had been offered to  h im  for the m aking o f  the confession .

(b ) The circum stances urnlor w hich  th e  Police brought tho 2nd accused
before the M agistrate and  rem ained in or ab ou t tho p rec in cts  
o f  the Court during tho recording o f  the confession an d  before 
and after i t  and obtained  im m ediately  from the M agistra te  
a copy o f  the confession  are strongly  ind icative th a t  circum ­
stances ex isted  which v itia ted  the taking o f  the confession  and  
which w ould  serve also to  exc lu d e the confession b y  v ir tu e  o f  
the provisions o f  section  24 o f  tho Evidence Ordinance.

(c) T he circum stances under w hich  a Proctor purporting to  represen t
tho 2nd accused  w as presen t in the M agistrate’s cham bers  
during the recording o f  th e  confession far from  ensuring th a t  
tho 2nd accused  had  independ ent legal advice s tron g ly  su g g est  
th a t ho had  no such  ad v ice and  that h is presence in  no w a y  
enured to  th o  benefit o f  th e  2 nd accused or served  th e  p urpose  
o f  h is in terests bu t rather served  only to g ive the M agistra te  
an unjustified  sense o f  confidence that the in terests o f  th e  2nd  
accused wei-e ad eq uately  safeguarded by legal ad v ice . U p on  
the adm issions o f  th is P roctor alone it  is clear th a t lie  n either  
advised  tho 2nd accused  nor gave h im self an  ad eq uate op p o r­
tu n ity  o f  acquainting  h im self  w ith  the m atters re levant to  th e  
in terests o f  h is c lien t before he was present- at the record ing o f  
tho confession.

(d ) I t  should have been obvious th a t a  m an who is a lleged ly  con fessing  
to  murder could have had  no in terest to be served by the presence  
o f a  P roctor a t  th e  recording o f  tho confession, o v en  i f  th e  
P roctor had  as th is P roctor had  not, been fully- in stru cted  as  
to  w hat the 2nd accused  w as ab out to tell tho M agistrate. T he  
presence o f  th e  P roctor provided  him  w ith  neither p ro tec tio n  
nor independent ad v ice nor could i t  havo m itiga ted  th e  fu ll 
rigour o f  the consequences o f  such  a confession ” .

W e are unable to  agree w ith  learned Counsel th a t th e  p rov ision s o f  
se c tio n  134 o f  the Criminal P rocedure Code have n o t in  th is  in stan ce  
b een  satisfied . S ection  134 reads—

“ 134. (1) A n y  M agistrate m ay  record any s ta tem en t m ade to  
h im  at any tim e before th e  com m encem ent o f  an inquiry or trial.

(2) Such sta tem en t sh all be recorded and signed  in  th e  m ann er  
provided in section  302 and dated , and shall then be forw arded to  th e  
M agistrate’s Court by w hich  th e  case is to be inquired in to  or tried .



BASXAYAKE, A .C .J .— Regina v. Arthur Perera 325

(3 ) N o  M agistrate sh a ll record  a n y  such  s ta tem en t being a  c o n ­
fessio n  u n less upon  q u estion in g  th e  person  m aking i t  ho h a s  reason  
to  b e liev e  th a t i t  w as m ad e v o lu n ta r i ly ; and  w hen  h e  records a n y  
su ch  sta te m e n t h e  sh a ll m ak e a  m em orandum  a t  th e  f o o t  o f  su ch  
record  to  th e  fo llow ing  e f f e c t :—

I  b elieve th a t  th is  s ta te m e n t  w as vo lu n tarily  m ade. I t  w as  
ta k en  in  m y  presence an d  h ea r in g  and  was read over b y  m e to  th e  
person  m akin g  it  an d  a d m itted  b y  h im  to  be correct, and it  co n ta in s  
a ccu ra te ly  th e  w hole o f  th e  sta te m e n t m ade b y  h im .

(Sgd.j A. B .
M agistrate o f  th e  M ag istra te’s 

Court o f  . . . . ”

A ccord ing  to  th e  record th e  learn ed  M agistrate'ap pears to  h a v e  q u e s­
t io n e d  th e  accused  before h e  recorded  th e  sta tem e n t and satisfied  h im se lf  
t h a t  i t  w as vo lu n tary . T h ese are th e  q uestions he asked h im —

“ Q . Are y o u  m aking  th is  s ta te m e n t  d u e  to  an y  in du cem ent ?
A .  N o . '
Q . H a v e  y o u  been th rea ten ed  or assau lted  to  m ake a s ta tem en t ?
A .  N o .
Q . H a v e  you  been  offered a n y  re lie f  i f  you  m ake th is s ta te m e n t ?
A .  N o .
Q . W h y  arc y o u  m ak in g  th is  s ta te m e n t ?
A .  In ju stice  h as been d o n e  an d  I  w ish -to  m ake th is  s ta te m e n t  ” . .

T h erea fter  th e  M agistrate p roceed ed  to  record th e  sta tem en t o f  th e  
seco n d  ap p ellan t w hich runs in to  s ix  and  a h a lf  m anuscrip t and  e ig h t  
an d  a  h a lf  typ ew ritten  pages.

U n d er  section  SO o f  th e  E v id e n c e  O rdinance w henever an y  d o cu m en t  
is  produced  before a n y  Court p u rp ortin g  to  be a record or m em oran du m  
o f  th e  ev id en ce or o f  an y  p art o f  th e  ev id en ce g iv en  b y  a  w itn ess in  a  
ju d ic ia l proceed ing or before a n y  officer au thorised  b y  law  to  ta k e  su ch  
ev id en ce , or to  be a s ta tem en t or con fession  b y  an y  prisoner or accu sed  
p erson  taken  in  accordance w ith  la w  and  purporting to  be signed  b y  an}' 
J u d g e  or M agistrate or b y  a n y  su ch  officer as aforesaid, th e  C ourt sh a ll  
p resu m e—

(i) th a t  th e  d ocu m en t is  g en u in e  ;
(ii) th a t  an y  sta tem en ts, as to  th e  circum stances under w hich  i t  w as

tak en , purporting to  be m ade b y  the persons sign in g  it ,  are  
t r u e ; and

(hi) th a t  such  ev idence, s ta te m e n t , or confession  w as d u ly  taken .

I n  th e  in sta n t case th e  p ro secu tio n  w ith o u t rely in g  on  th e  p resu m p tion  
cr ea ted  b y  the sectio n  led  ev id e n c e  in  order to  prove th a t  th e  s ta te m e n t  
w a s  vo lu n ta ry . A t  a n  in q u ir y  h e ld  b y  th e  J u d g e  in  tho ab sen ce o f  th e  
J u r y  tho  second  ap pellan t g a v e  ev id e n ce  and  sta ted  th a t tho  s ta te m e n t  
w a s  n o t vo lu n ta ry  an d  th a t  ho w a s  forced  to  m ake it  b y  th e  P o lic e  u nd er  
th r e a ts  an d  th a t th e  s ta te m e n t w a s  fa lse . I t  w as urged on b eh a lf  o f  th e  
se co n d  ap p ellan t th a t  h e w a s v ir tu a lly  in  the cu sto d y  o f  th e  P o lic e  a t  
th e  t im e  he rnado th e  s ta te m e n t  b ecau se P o lice  officers were a b o u t  th e
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p laco  and  wore co n stan tly  u sing  th e  telephone in  the passage w h ich  g a v e  
access to  th e  room  in  w hich  th e  second  ap pellan t w as detained t ill  ho w a s  
ca lled  in to  th e  adjoin ing room  in  w hich the M agistrate was.

I t  w ould  appear from  th e  learned trial J u d ge’s order th a t  a ll th ese  
m a tter s  were considered b y  h im  w hen ho decided to  adm it th e  s ta te m e n t  
an d  w e see no grounds for h o ld in g  th a t he w as wrong.

C ounsel for the second  ap pellan t a lso  com plained th a t w hen  th e  Clerk  
o f  A ssize w as called to  p rove certain statem ents which had  b een  p u t  
to  w itnesses in  cross-exam ination  the trial Judge had refused to  a llow  th e  
secon d  appellan t’s d ep osition  before the M agistrate to bo produced  in  
ev id en ce . The application  o f  the second appellant’s p leader an d  th e  
ru lin g  o f  the trial Judge are recorded as follow s :—

“ A t  th is stage Mr. W eerakoon m akes a formal application  to  h ave  
th e  deposition  o f th e  second  accused m ade a part o f the d efen ce case 
an d  read. The Court d isallow s the application  ” .

I t  w as contended b y  C ounsel for the second appellant th a t  th e  d is ­
a llow an ce o f  th is ap p lication  w as w rong and th a t even  i f  the d ep osition  
w as n o t  adm issible under section  233 o f  the Code i t  was adm issib le  in  
order to  prove the fa c t th a t the sta tem en t P3S, which the p rosecu tion  
had  already p u t in  as a  confession  o f  the second appellan t, h ad  been  
retracted  by him  in h is  ev id en ce a t  the non-sum m ary in q u iiy . W h en  
a sk ed  to  sta te  under w hich  section  he sought to have the sta te m e n t  
a d m itted  he referred us to  section  9 o f  the E vidence Ordinance.

E v id en ce given  b y  a w itn ess in a previous judicial proceed ing, even  
th ou gh  i t  bo that o f  an  accused  person, cannot be ad m itted  in  ev id en ce  
in  a  subsequen t proceed ing ex cep t in accordance w ith  tho  p rov ision s  
o f  th e  E vidence O rdinance or the Criminal Procedure Code. L earned  
C ounsel for the second a p p ellan t did not seek to com e under a n y  p rov ision  
o f  th e  Criminal Procedure Code. A  previous deposition  m a y  be p roved  
i f  re lev a n t under section s 32, 33, lo o  (c) and 157 o f  the E v id en ce  O rdi­
n an ce. I t  was not argued before us, how ever, that any o f  these p rov ision s  
p erm itted  the use o f  th e  second  ap p ellan t’s evidence in  th e  m anner  
in  w hich  it  was so u g h t to  be p u t in a t the trial. W hile th e  ev id en ce  in  
q u estion  w ould be an  ad m ission  as defined in section  17 (1) o f the E v id en ce  
O rdinance, it does n o t appear to  be one which could have been  proved  
on  b eh a lf o f  the second  ap pellan t under either o f  the paragraphs (a ) or 
(b) o f  section  21 o f  that O rdinance. W ith  regard to  paragraph (c) o f  
se c tio n  21, as sta te d  a b ove, s e c t io n  9 w as the on ly  provision  o f  the  
E v id en c e  Ordinance under w hich  Counsel urged that the ev idcnco  w as 
re lev a n t, otherw ise than  a s an adm ission . T hat section  declares as 
re lovan t, in ter  a l ia ,  fa c ts  “ w hich  rebut an  inference su ggested  b y  a 
fa c t  in  issue or re levant fa c t  ” . In  so far as tho evidence o f  th e  second  
a p p e lla n t a t the inquiry m a y  have been re levant under th is  sectio n  to  
re b u t a n y  inference th a t  th e  J u ry  m ay have drawn again st h im  from  the  
a lleged  confession o f  h is w hich  had been p u t in ev idence b y  tho  
p rosecu tion , its re levan cy  cou ld  h a v e  arisen on ly  on the basis th a t  th e  
fa c ts  deposed  to in th a t ev id en ce were true, and n o t otherw ise. L earned  
C ounsel urged on us, how ever, that the evidence in  question  w as relevant.
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and  adm issible apart from  th e  tru th  or fa lsity  o f  th e  fa c t s  d ep osed  to in  
it .  B u t w e fa il to  see  h o w  th e  Ju ry  could p ossib ly  h a v e  b een  in v ite d  
to  assess the w eigh t to  b e p laced  on the alleged co n fess io n  b y  m ere ly  
taking in to  accou n t th e  baro fa c t  th a t  it  had been su b se q u e n tly  re tra cted  
b y  the second  a p p e lla n t an d  w ith o u t considering th e  tr u th  or fa ls ity  
o f  w hat w as sta te d  b y  h im  on  th a t  occasion. W e arc u n a b le , therefore, 
to  agree w ith  the p rop ositio n  o f  learned Counsel and  w e aro o f  th e  o p in io n  
th a t the ap p lica tion  m ade on  b eh a lf o f  the second a p p e lla n t  w as r ig h t ly  
disallow ed b y  th e  tria l J u d g e .

I t  w as p la in ly  open  to  th e  second  appellant to  h a v e  g iv e n  ev id en ce  a t  
the trial an d  relied on  th e  d ep osition  as corroborating h is  ev id e n c e  u n d er  
section  157 o f  th e  E v id en ce  O rdinance. H aving ch osen  n o t  to  do so  h e  
could  n o t be p erm itted  to  a ch iev e  a  result in a m ann er n o t  p rov id ed  b y  
th e  E vidcnco O rdinance, n a m ely , b y  substitu ting  for  e v id e n c e  w h ich  h e  
m ight h a ve g iven  a t  th e  tr ia l, th e  evidence w hich  h e  g a v e  before h is  
com m itm ent by  th e  M agistra te.

I f  the second  a p p e lla n t h ad  m ade only a s ta te m e n t  from  th e  d ock  
w hen called upon  for h is  d efen ce  a t  the trial and in  th a t  s ta te m e n t  h e  
retracted th e  confession , th e  term s o f  section 157 o f  th e  E v id e n c e  O rdi­
nance w ould h a ve p reclu ded  h im  from reading as p a r t  o f  th e  d efen ce  
h is ev idence a t  th e  in qu iry . I f , as it  happened, th e  se co n d  a p p e lla n t  
did n ot ev en  snake an  unsw orn  sta tem en t it  w ould be su rp ris in g  th a t  lie- 
should be in a  p o sitio n  to  m ark h is evidence before th e  M agistra te  a s­
p ect o f  his defence a t  th e  trial.

F or the ab ove reason s th e  appeals are dism issed a n d  th e  a p p lica tio n s  
are refused.

-«S>

A p p e a l s  d is m is s e d .  
A p p l i c a t io n s  re fu sed .


