
360
[Court of Criminal A ppeal.]

194? P res en t: Howard C.J., M oseley and Keuneman JJ.

TH E  K IN G  v. N A D A R A J A H . .

15— M. C. Jaffna, 17,593.

Statem ent by accused in the course o j Police investigation— Use of statem ent
to contradict accused—Criminal Procedure Code, s. 122 (3)__Evidence
Ordinance^ ss. 145 and 155.
A statement**made by an accused person in the course of an invosti- ' 

gation under Chapter XII. of the Criminal Procedure Code may be 
used to contradict him under section 122 (3).

If the statement was not made under Chapter XII. it is admissible 
under sections 145 and 155 of the Evidence Ordinance.

The King v. Emanis (42 N. L. R. 166) followed.

ASE  heard before a Judge and Jury at the 1st Northern Circuit.
\ J

C. Suntheralingam, fo r accused, appellant, who is also applicant in the 
application.

E. H. T. Gunasekera, C.C., fo r  the Crown. ■

Cur. adv. indt.
May 11, 1942. Howard C.J.—

This case involves an appeal on grounds o f law  and an application for 
leave to appeal on grounds involving questions o f fact or o f m ixed law' 
and fact or on any other grounds under section 4 (b ) o f the Court of 
Crim inal Appeal Ordinance. The grounds on which the application 
fo r  leave to appeal is based are not o f any substance and in these, c ir
cumstances do not call fo r comment. The first ground o f appeal'based 
on law maintains that the verdict o f the Jury was unreasonable and 
cannot be supported by the evidence, especially as the second accused 
was acquitted on the same evidence. The case against the second accused 
was not that he used a weapon agayist the injured man, but that 
he held the latter whilst the appellant stabbed him. It  cannot, 
therefore, be urged that the second accused was acquitted on the same 
evidence. Nor, in v iew  o f the volume o f evidence supplied by eye
witnesses as to what took place, can the verd ict o f the Jury be regarded 
as unreasonable. This ground o f appeal has no substance.

The second ground o f appeal complains that the learned Judge did 
not g ive  in regard  to the facts o f this case an adequate explanation o f the 
exercise o f the. right o f private defence: It  is true that the explanation 
g iven  by  the learned Judge o f this right is not as comprehensive as it
m igh t have been. In  particular, it dealt w ith  'the right o f a person to
defend h im self'w hen  attacked, but omitted .all mention o f the exercise
o f the right to come to the aid o f another person who is attacked. I t
was in reference to such a right that the alternative defence o f the'appel- 
lant was based. On the other hand, it seems to us that the omission o f 
the learned Judge to deal w ith  such a right was o f no consequence. In  
fact, i t ,was supererogatory on his part to invite the Jury to g ive  con
sideration to a plea based on the exercise o f the right o f private defence.
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I t  is true, as was held  in  The K in g  v . B ellana V itanage E d d in 1 and T h e  
K in g  v. V idanclage Lan ty  *, that the fact that a defence had not been 
raised nor re lied  upon at the trial was not in  itse lf sufficient to relieve' 
tne Judge o f the duty Of putting this a lternative to the Jury, “  i f  there 
was any basis fo r  such a finding in the evidence in  the reco rd ” . In  
this case w e think there is no basis fo r  a finding on the evidence that the 
appellant in stabbing the in jured man was exercising the righ t o f de
fending Ramanathan. N either the appellant nor his witnesses so testified, 
nor did euch evidence m erge from  the testim ony o f those w h o ' gave 
evidence fo r  the Crown. This ground o f appeal therefore fails.

The only other ground o f appeal was based on the contention that the 
statement made by  the appellant to Sergeant P . K . Narayanapillai 
should not have been adm itted in  evidence. This statement was 
admitted under the provisions o f section 122 (3). o f the Crim inal Procedure 
Code “  to prove that a witness made a different statement at a different 
t im e ” . Counsel fo r  the appellant contended that this provision did not 
apply inasmuch as the accused had been charged w hen the statement 
was made and hence any investigation undertaken b y  the P o lice  under 
Chapter X II. o f the Crim inal Procedure Code had come to an end. 
I f  section 122 (3 ) did not apply, the statement was not. so he contended, 
admissible under any other provision o f the law . If, on the other hand, 
the investigation by  the Po lice was. not concluded and section 122 (3 ) 
did apply, he maintained that “  witness ”  in  that section did not include 
an accused person. In  this connection he re ferred  us to the case o f 
Baby N ona v. Johan a P e r  era  \ In  that case, Soertsz J. decided inter 
alia, that the w ord  “  witness ”  in section 122 (3) o f the Crim inal Procedure 
Code must be strictly  construed as m eaning a witness pure and simple 
and does not include an accused person who testifies on his own behalf. 
Our attention was also invited to the other decisions, namely, The K in g  v. 
E m a n is ' and The K in g  v. Aham adu Is m a ilz, where in each case it was 
held that a statement made by an accused person in  the course o f an- 
investigation under section 122 (3 ) o f the C rim inal Procedure Code m ay 
be used to contradict him, provided the statement is not a confession 
w ith in  the meaning o f sec tion *^  o f the Evidence Ordinance. In  deciding 
whether the law  is as form ulated in these tw o cases or b y  Soertsz J., 
in  the earlier case, w e  have taken' into consideration section 120 (b ) o f 
the Evidence Ordinance, which provides that an accused person may 
g iv e  evidence in the same manner and w ith  the lik e  effect and conse
quences as any other witness. The case to w hich I  have re ferred  was 
decided by  Soertsz J. w ithout argument. It' m ay be that at the time 
he was unmindful o f this provision o f the Evidence Ordinance. M ore
over, his dictum  on this point was ob ite r  inasmuch as the statement in 
question was a' confession and therefore inadmissible under section 25 
o f  the Evidence Ordinance. W e  th ink the tw o  la ter cases correctly  
in terpreted the law  and a statement i f  made in the course o f a P o lice  
investigation under Chapter xX II .  o f the C rim inal Procedure Code, is
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admissible under section 122 (3 ). I f  not made under this Chapter, w e 
think it  is still admissible under sections 145 and 155 o f the Evidence 
Ordinance. This ground o f appeal also fails.

W e think it on ly right to say that even if  the appeal had been based 
on w eigh tier grounds w e  should, having regard to the verd ict o f the 
Jury, have fe lt  constrained to apply the proviso to section 5 (1) « f  the 
C rim inal Appeal Ordinance and to dismiss the appeal as no substantial 
injustice had actually occurred.

For the reasons given, the appeal and application are dismissed.

Appeal and application dismissed.
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