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S. K . M A R IM U T T U , A p p ella n t, a n d  C O M M ISSIO N E R  
F O R  R E G IS T R A T IO N  O F  I N D IA N  A N D  P A K IS T A N I  

R E S ID E N T S , R esp ond en t

S . C . 1 0 1 — I n d ia n  a n d  P a k is ta n i  R esid en ts  (C it iz e n s h ip ) 
A p p l i c a t io n  N o . Z  3 ,0 7 9

Indian and Pakistani Residents (Citizenship) Act - V o .  3 of 19i9— Sections 9 and 20— 
Application for citizenship— Refusal under Section 9— Xotice by registered 
post—Effect of non-delivery—“ Shall be deemed ".

A  r e g i s t e r e d  l e t t e r  w a s  p o s t e d  t o  a n  a p p l i c a n t  f o r  c i t i z e n s h i p  i n f o r m i n g  h i m ,  

u n d e r  s e c t i o n  9  ( l )  o f  t h e  I n d i a n  a n d  P a k i s t a n i  R e s i d e n t s  ( C i t i z e n s h i p )  A c t ,  

t h a t  u n l e s s  lie s h o w e d  c a u s e  w i t h i n  t h r e e  m o n t h s  h i s  a p p l i c a t i o n  w o u l d  b e  

r e f u s e d .  A s  t h e  a p p l i c a n t  w a s  t e m p o r a r i l y  a b s e n t  f r o m  h i s  p l a c o  o f  r e s i d e n c e  

t h e  l e t t e r  n e v e r  r e a c h e d  h i m  a n d  w a s  r e t u r n e d  t o  t h e  C o m m i s s i o n e r  n s  

u n c l a i m e d

Held, that t h e  w o r d s  s h a l l  b e  d e e m e d  t o  h a v e  b e e n  d u l y  s e r v e d  ”  i n  s e c t i o n  

2 0  r e n d e r e d  t h e  m e r e  a c t  o f  p o s t i n g  t h e  r e g i s t e r e d  l e t t e r  e q u i v a l e n t  t o  p e r s o n a l  

s e r v i c e ; a c c o r d i n g l y ,  t h e  p r o v e d  n o n - r e c e i p t  o f  t h e  l e t t e r  c o u l d  n o t  a s s i s t  

t h e  a p p l i c a n t  i n  r e  o p e n i n g  t h e  m a t t e r  o f  t h e  r e f u s a l  o f  h i s  a p p l i c a t i o n  f o r  

c i t i z e n s h i p .

AX A .P P E A L  under se c t io n  15 o f  th e  In d ian  an d  P a k is ta n i R e s id e n ts  
(C itizenship) A ct N o . 3  o f  1949.

N . K .  C hoksij, Q .C ., w ith  L y n  W eerasekara  an d  M a u r e e n  S e n e v ir a tn e ,  
lo r  th e  appellant'.

W a lter  J a y a w a rd e n e , f o r  th e  resp ond en t.

C u r . a d v .  v u lt .
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F eb ru a ry  2, 1956. Gratiaek, J .—

T h e  ap p e llan t had m ade an  ap p lica tio n  on  25th  Ju ly  1951 for th e  
registration ' o f  h im self, h is w ife and  h is children as citizens o f  Q eylon  
u n d er th e  provisions o f  the Indian  an d  P akistan i R esidents (Citizenship) 
A c t  N o . 3  o f  1949. T he ap p lica tion  w as in  th e  first instance referred  
to  a n  in v e stig a tin g  officer w ho furnished h is  report to  the D eputyfC om - 
m ission er  under section  8 (2) (6). T h e D ep u ty  Commissioner form ed  
th e  o p in ion  that a p r im a  fa c ie  case for registration  had not been estab lished  
an d  to o k  step s to  call upon th e  ap pellan t to  show  cause w hy his ap p lica 
t io n  sh ou ld  not be refused. A ccord ingly , a  n otice in the form prescribed  
b y  sec tio n  9 ( 1 )  w as posted on Sth F ebruary 1955 in a  registered,Jcttcr 
ad dressed  to  th e  appellant a t  Levnas E sta te , K oslanda, which w as the  
ad d ress furnished by him (in h is original application  and in all subsequent 
correspondence w ith  th e  departm ent) a s h is  place o f residence. U n 
fo r tu n a te ly  th e  appellant w as tem porarily  absent from Levnas E s ta te  
th ro u g h o u t F ebruary 1955, ancl th e  registered letter containing' th e  
n o tic e  d a ted  Sth February 1955 n ever reached him . I t  was returned  
to  th e  D ep u ty  Com m issioner as “ unclaim ed  ” on 24tli February 1955. 
T h ree m on th s later, th e  D ep u ty  C om m issioner made an order under  
se c tio n  9 (2) refusing the application  for registration  on the ground that  
th e  applicant, had failed, w ith in  th e  period  specified in  section 9 (1), to  
sh o w  cause aga in st the provisional order m ade against him  on Sth  
F eb ru a ry  1955.

N o t ic e  o f  th is decision was posted  to , and  w as received by, the ap pellan t . 
a t  Levnas E sta te , and he prom ptly  ap p lied  to  the D eputy Com m issioner  
for th e  in q u iry  to be re-opened on th e  ground that he had in  fa ct not  
re ce iv ed  th e  n otice  dated Sth F ebruary, 1955. This application  w as  
refu sed  and  he now  appeals to th is  Court for a m andatory decree d irectin g  
th e  C om m issioner to g iv e  him  an  op p ortu n ity  to show cause (on th e  
m erits) aga in st th e  refusal o f  h is ap p lica tion  for registration.

T h e  p rovisions o f  the A ct w hich  m u st be exam ined for the purposes o f  
th is  ap p ea l are as follow s :

S e c tio n  0  (1) : W here upon th e  consideration  o f any application , 
th e  C om m issioner is o f  opinion th a t  a  p r im a  facie  case has n o t been  
esta b lish ed , lie shall cause to  be served  on the applicant a  n o tic e  
s e tt in g  ou t th e  grounds on w hich  th e  application  will be refused and  
g iv in g  th e  ap p lican t an op portu n ity  to  show  cause to the contrary  
w ith in  a period o f  three m onths from  th e  d a te  o f  the notice.

9  (2 ) : W here no cause is  show n b y  th e  applicant w ithin the aforesaid  
p erio d , th e  Com m issioner shall m a k e  order refusing the application  
a n d  cause a cop y  o f  th e  order to  b e served  on the applicant.

S e c tio n  2 0 :  A n y  order, n o tice  or o th er docum ent which is required  
b y  or u nder th is  A ct to  be served  on  an  applicant or on a person w ho  
lia s  lod ged  .an ob jection  shall, w here i t  is  n o t served personally on h im , 
b e  d eem ed  to  h ave been d u ly  served  i f  i t  has been sent to  him  b y  p o st  
in  a  reg istered  le tter  addressed to  h is la s t  know n place o f  residence or 

o f  business.
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Mr. C'hoksy .argued th a t  sec tio n  20  m erely raises a  r e b u tta b le  presum ption  
that th e  n o tic e  w h ich  w a s p osted  to  th e  a p p e lla n t h a d  b een  received  b y  
him , an d  th a t  in  th e  p resen t case th e  in it ia l p resu m p tio n  had, to  th e  
know ledge o f  th e  D e p u ty  C om m issioner, been  co n c lu s iv e ly  d isplaced  
before th e  Order o f  refusa l under section  9 (2) Mas m a d e  in  M ay, 1955. 
Mr. Jayaw ard en e’s  co n ten tio n , how ever, is  th a t  th e  m ere a c t  o f  p ostin g  
a  n o tice  in  a  reg istered  le tter  to  a  person’s  “ la st  k n ow n  p la ce  o f  residence  
or o f  business ”  c o n s t itu te s  th e  sta tu tory  eq u iv a len t o f  p ersona l serv ice ; 
accordingly, th e  p ro v ed  non-receip t o f  th e  d o c u m e n t  co u ld  n o t  a ss is t  
th e  appellan t. T h e  A c t  d oes n o t  em p ou er th e  C om m iss ion er  or a  D ep u ty  
C om m issioner to  e x te n d  th e  tim e for sh ow in g  cau se u n d er  section  9 (2) 
i f  three m o n th s  h a v e  exp ired  sin ce th e  d a te  o f  p erson a l service or 
a ltern a tive ly , d u e  p o s tin g  (under section  20).

In  som e le g is la t iv e  en actm en ts th e  words “  sh a ll be d eem ed  ” m erely  
in troduce a reb u tta b le  p resum ption , b u t in  o th er  c o n te x ts  th e  presum p
tion  is  con clu sive . I t  is  “ n o t an im possib le con cep tion  to  deem  th a t  
a  th in g  h app en ed  ev en  n h e n  i t  is  know n p o s it iv e ly  th a t  i t  d id  n o t  
happen ” . per R o m er J ,  in B a tch ello r's  case  '. S u ch  a  case  arose in  
T h e K in g  v . T h e  W e s tm in s te r  U n io n s A sse s sm e n t C o m m itte e — E x  p a r te  

W o o d w a rd " . S e c tio n  65 o f  the V aluation  (M etropolis) A c t  o f  I860  
provided  th a t, in  lieu  o f  personal service, a n y  n o tic e  u nd er th e  A ct “  m a y  
be served an d  se n t  b y  p ost, by a  pre-paid le tter  . . . .  and  i f  
sen t by  p o st, sh a ll be d eem e d  to  have been se rved  a n d  rece ived  re sp ec tiv e ly  

a t  th e  tim e th a t  th e  le tte r  contain ing th e  sam e w ou ld  be delivered  
in  th e  ord inary cou rse o f  p o st  Lord R ead in g , C .J ., r e jec ted  th e  argu 
m en t th a t th e  se c tio n  m erely  raised a  p resu m p tion  o f  fa c t  u n til the  
contrary w as p roved . “ I t  is  ” , h e said  , “  a  p resu m p tion  o f  law  w hich  
cannot be reb u tted  b y  sh ow ing  th a t in  fa c t  th e  n o tic e  h ad  n o t been  
received  . . . .  T h e in ten tion  is  to  trea t a s  a  fa c t  som eth in g  th a t  
has n o t been es ta b lish ed  a s a  fact— even  so m eth in g  M'hieh can  be show n  
n o t to  be a  fa c t. ”  L ord J u stice  D en n in g  h as ex p la in ed  th e  term  
“ conclusive p resu m p tio n  ” in  his artic le e n t it le d  “ P resu m p tion s and  
B urdens ” 3. “  I t  is  a  m isu se o f  language, ” h e sa id  ", to  speak  o f  a n y
presum ption  b ein g  co n clu sive , but the m ean ing  is  clear. On p roof o f  
certain  facts, th e  Court must- draw  a particu lar in feren ce, n'hcthcr true 
or n ot, and i t  ca n n o t  be rebutted . ”

C onclusive p resu m p tion s or in ferences o f  th is  k in d  som etim es w ork  
hardship to  th e  in d iv id u a l, but I  am  satisfied  th a t  P a r lia m en t considered  
th e  ap p lica tion  o f  th e  ru le to  be essen tia l to  th e  sm o o th  w ork ing o f  th e  
m a c h in e r y  o f  th e  A c t  non' under consideration. I n  th e  ab sen ce , therefore, 
o f  som e p rov ision  u 'hereby re lie f  m ay  be gran ted  to . a n  a p p lica n t w ho  
can estab lish  th a t  th e  n o tic e  had  failed  to  reach  h im  through  no fa u lt  
o f  h is  ow n, th e  C ourts are pow erless to  a ss is t  h im . I  w ou ld  therefore  
d ism iss th e  ap p ea l u 'ith  co sts  fixed  at R s. 105.

Gunasekara, J .—I  agree.
A  p p e a t  d ism isse d .

1 (104-,) Ch. 1G0.
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