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B re a ch  o f  p r o m ts e  o f  in a r r ia y c — I ‘lea  th a t d e fe n d a n t w a s  a lr e a d y  m a r r ie d  a t  t im e  o f  
p r o m is e — V a l id i t y  o f  su c h  p lea .

Under the Romnn D utch Lnw nil net ion for dnmnges for breech of promise 
of marriage cannot lie founded on a promise made by a m an who was idrendv 
married a t  the tim e he made such promise.

i ^ P P E A L  from  a  judgm ent- of the D istr ic t C ourt, Colom bo.

/ / .  II'. J a y e ia m le n c ,  Q .C ., with P .  B a n a s in g h c , for th e  defendant- 
appellant.

S . IF. J a y a s i t r i y a ,  w ith  A . X a g c tv lra , for th e  plaintiff'-respondent.

C u r. a d r . vu lt.

D ecem ber 13, 1955. Saxsoxt, J .—

T h e p la in tiff ap pearin g  b y  her father as her n e x t  friend  sued the  
d efendant on tw o  cau ses of action. On th e  first cause o f action  she 
claim ed a su m  o f R s. 1,000 as dam ages for breaeh_of prom ise of m arriage ; 
on th e  secon d  cause, o f  action  she claim ed  a sum  o f R s. 1,500 as dam ages 
for sedu ction . T h e  defendant- pleaded th a t he w as a m inor a t the tim e  
lie becam e a cq u a in ted  w ith  the plaintiff. H e  d en ied  th a t he ever  
prom ised to  m arry her or that he was liable to  p a y  her d am ages on either 
cause of action .

T he learned  D is tr ic t  Ju d ge after trial held  in  favou r o f  th e  p la in tiff on 
both cau ses o f a c tio n , and  gave her jud gm ent a s  prayed  for w ith  costs. 
In  appeal, th e  d e fen d a n t’s Counsel d id  n o t ser io u sly  co n test the learned  
Judgo’s find ings on  th e  second  cause of action . T here w a s am ple m aterial 
on w hich th e  learned  Ju d g e  could have found  a g a in st  th e  defendant, and 
the aw ard o f  d a m a g es on th is  cause o f a ction  m u st stan d .
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On th e  first cause o f action  how ever i t  w as su b m itted  o n  th e  d e fen d a n t’s 
behalf th a t  th e  w ritten  prom ises o f  m arriage on  w h ich  th e  p la in tiff re lied  
were a ll, ex cep t th e  la st, m ade w hile he w as a m inor ; a n d  th e  la s t  w ritten  
prom ise, w hich  w as d ated  20th  J u ly  1951, w as m ad e a fter  h e a tta in ed  
m ajority  b u t w hen h e w as a m arried m an, for ho h ad  g o t  m arried  to  
a n o th er w o m a n o n 3 1 stM a y  1951. I t  is n o t d isp u ted  th a t  a ll  th e  p rom ises  
which the d efen dan t m ade w hile lie  w as a  m inor are n o t action ab le. A s  
regards th e  la st on e, it  w as contended  th a t it  w as in v a lid  because a t  th e  
tim e he m ade th a t prom ise he w as a m arried m an.

This legal objection  was n o t taken  a t  the tria l b u t it  seem s to  m e to  be  
a point o f law  which is a  point o f law  and  n o th in g  e lse , an d  can therefore  
be raised for th e  first tim e in  appeal. X o  d ispu ted  q u estio n  o f fa c t  can  
arise in th e  circum stances of th is  case. T he d e fen d a n t’s C ounsel re lied  
on V iljo e n v . V i l jo e n 1 where S u tton  J . held  th a t an  a c tio n  for b reach  o f  
prom ise cannot be founded on a  prom ise m ade b y  a  m an  ■ w ho w as  
already married. T he reason is th a t as m arriage w as n o t possib le b etw een  
the parties, an action  can not therefore be based on  th e  con tract to  m arry . 
T he follow ing passage from  a m onograph on  ” B re a c h  o f  P r o m is e  a n d  
S ed u c tio n  in  S o u th  A fr ic a n  L a w  ” b y  Mr. J u stic e  V a n  den  H cever , a  
Ju d ge o f  th e  A pp ellate  D iv ision  o f  th e  Suprem e C ourt o f  South  A frica , 
is to th e  sam e e f f e c t : “ Since a  su bsisting  m arriage is an  a b so lu te  
im pedim ent to  m arriage, a  m arried person ca n n o t con tract a  v a lid  
engagem ent even  i f  th e  agreem ent con tem plates fu lfilm en t on ly  a fte r  
th e  im pedim ent has ceased to  e x is t .”

I t  w ould, how ever, have been d ifferent i f  th e  a c t io n  h a d  been b rou ght  
on th e  ground o f  the d eceit which th e  defen dan t p ractised  on  th e  p la in tiff, 
and th e  consequ ent injuria suffered by her. S uch  an  a ctio n  w as h e ld  
to  lie in th e  jud gm en t a lready cited . See also W esse l’s L a w  o f  C o n tra c t  
in  S ou th  A fr ic a , 2 n d  ed itio n , Vol. 1 , S .4 5 8 .  T he E n g lish  law  on th is  p o in t  
is d ifferent, for it  w as held in  S h a w  v. S h a w  '2 th a t  a n  a c tio n  for d am ages  
for breach o f  prom ise of-m arriage brought by  a w o m a n  a ga in st a  m a n  
w ho w as m arried a t  th e  tim e he m ade such p rom ise w as m a in ta in a b le , 
unless sh e k new  th a t he w as already m arried. In  th e  la tter  e v e n t  th e  
contract w ould  be void  as being contrary to  pub lic  p o licy .

I  th ink  w e should  follow  the R om an  D u tch  L aw  on  th is  m atter  a n d  in  
th a t  v iew  th e  p la in tiff’s  claim  on th e  first cause o f  a ctio n  m u st fa il. I  
w ould therefore v ary  th e  judgm ent under ap peal b y  red u cin g  th e  d a m a g es  
aw arded to  a sum  o f  R s. 1,500 . I  w ould, how ever, aw ard  the p la in tiff  her  
costs in  b oth  Courts.

de Silva, J .—I  agree.

J u d g m e n t v a r ie d . ■

* { 1 9 5 4 )  3  W . L : P : 2 6 5 :1 (1944) C. P . D. 137. -


