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1936 Present: Mose ley J. and Fernando A.J. 

S A L E E et al. v. N A T C H I A et al. 

175—D. C. Kalutara, 14,337. 

Partition—Transfer of shares pending partition—Shares to be awarded in 
partition case or of amount realized by sale of property—Validity of sale 
—Ordinance No. 10 of 1863, s. 17. 
Where the interests in a land in respect of which a partition action 

was pending were transferred in the following terms : 
" We do hereby sell and transfer all that right and title described in 

the schedule belonging to us or the shares of the said property 
to be awarded by . the decision arranged in partition case 
No. 5,303 now pending or the shares of the amount that will 
be realized by the sale of the said property."— 

Held, that the transfer was not obnoxious to section 17 of the 
Partition Ordinance. 

Hetuaioasan v. Gunasekere (28 N. L. R. 33) followed. 

P P E A L from a j u d g m e n t of the District J u d g e of Kalutara. 

Weerasooria ( w i t h h i m T. S. Fernando), for 11th to 11D defendants , 
appel lants . 

Haniffa, for 3rd and 13th defendants , respondents . 

Cur. adv. vult. 

N o v e m b e r 9, 1936. FERNANDO A.J .— 

This is a partit ion action, and the m a i n quest ion that arises on th i s 
appeal is w h e t h e r the deed of transfer 11 D 11 w a s inoperat ive in v i e w of 
sect ion 17 of Ordinance No . 10 of 1863. It is c o m m o n ground that D . C. 

-5,303 w a s a partit ion act ion for a land of w h i c h the lot n o w in d ispute 
formed a portion, and that the plaint in that act ion w a s filed on M a y 21, 
1913, and final decree w a s en tered o n N o v e m b e r 2, 1914. D e e d 11 D 11 
is dated J u n e 4, 1914, and w a s therefore c lear ly e x e c u t e d before the 
final decree. 
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The learned District Judge states that deed 11 D 11 deals w i t h 
undiv ided interests and .for this reason h e appears to have come to t h e 
conclusion that that deed w a s inoperative. The deed, however , i s in 
t h e s e t e r m s : " W e . . . . do hereby se l l and transfer all that 
right and t i t le described in the schedule belonging to us, or the shares 
of the said property to be awarded b y the decision arranged in partit ion 
case No. 5,303 n o w pending, or the shares of the amount that w i l l be 
realized by the sale of the said property ". N o w the question w h e t h e r 
a deed of this k ind is va l id in v i e w of section 17, and if val id .what effect 
such deed has, have been considered in a series of judgments of th i s 
Court. In Abdul Ally v. Kelaarf1 Wendt J. he ld that a deed by which 
the vendor purported to sell and convey his undivided share of a property, 
wh ich w a s the subject of a partition action where the deed further 
provided that if in the partit ion action the property shal l be sold in its 
ent irety and converted into m o n e y the vendor shall be entit led to take 
and receive to h i s o w n use so m u c h of the proceeds realized by such sale 
as shall represent his undivided share sold, w a s not obnoxious to section 
17 because at that date the vendor had not an undivided interest in the 
land, but an interest wh ich had been transmuted by the decree into a 
r ight to rece ive a share of the proceeds sale. De Sampayo J. in the s a m e 
case thought that the deed apart from i ts effect as a conveyance of the 
share also contained an ass ignment of the equivalent share of t h e 
proceeds of the sale, and that the deed looked at in this w a y did not 
contravene the let ter or the intent ion of section 17. In the same y e a r 
1904, the Supreme Court in Louis Appuhamy v. Punchi Baba" he ld that 
sect ion 17 w a s not in tended to affect, or hinder, or prevent persons from 
al ienat ing the r ight to w h i c h they might become enti t led after a partition 
had b e e n decreed. " S u c h a s a l e " , said Layard C.J. " e x e c u t e d dur ing 
the pendency of a partit ion suit in respect of a share or interest to w h i c h 
a person might become enti t led after the partition suit has terminated, 
appears to m e not affected by sect ion 17". In Subaseris v. Porolis* 
Wood Renton C.J. after referring to these t w o cases observed that 
sect ion 17 " imposed a fetter on t h e free al ienation of property, and the 
courts ought to see that that fetter is not made more comprehens ive 
than the language and the intention of the section require. The section 
itself prohibits only, in terms, the al ienation of undivided shares or 
interests in property w h i c h is the subject of partition proceedings w h i l e 
these proceedings are sti l l pending, and the clear object of the enactment 
w a s to prevent the trial of partit ion actions from being delayed by the 
intervent ion of fresh parties w h o s e interests had b e e n created since the 
proceedings began. - S u c h a transfer as w e have to deal w i t h in the 
present case (by w h i c h a party had assigned to the plaintiff all the 
advantages or disadvantages such as costs and also the share wh ich 
he w o u l d be ent i t led to e i ther in common or partit ion by virtue of the 
decree in t h e part i t ion action) i s not. touched either by t h e language or 
b y the spirit of section 17 ". In Appuhamy v. Babun Appu *, however , 
Ennis A.C.J, appears to h a v e taken a rather different v iew. H e referred 
to the case of Subaseris v. Porolis (supra) and said that in that case " A n 

1 1 BalaMnghaml40. 
210 N. L. R. 196. 

3 16 N. L. R. 394. 
1 25 N: L. R. 370. 
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at tempt w a s m a d e to grant some sort of equi table relief to a person w h o 
had purchased from a co-owner, dur ing the p e n d e n c y of a part i t ion 
action, the share to w h i c h h e w o u l d be ent i t led on partit ion. T h e 
decis ion in that case w a s influenced b y the considerat ion that a party 
to a partit ion act ion should b e able to dea l b y antic ipation w i t h w h a t e v e r 
d iv ided interests h e m a y u l t imate ly obtain. W i t h that considerat ion 
I a m in ent ire accord. It is poss ible that a co -owner in land subject to a 
partit ion suit m a y sel l h i s interests in the land and agree to c o n v e y 
w h a t e v e r h e m a y rece ive under the final decree . I t i s poss ib le that 
such an agreement w o u l d not b e obnoxious to sect ion 17 of the Part i t ion 
Ordinance. But it remains m e r e l y an agreement to convey , and w o u l d 
not operate as a c o n v e y a n c e or a l i enat ion". It w a s therefore , he ld , 
that the transfer in that case w a s void, and Garvin J. agreed. N o 
reference appears to h a v e been m a d e in that case to the earl ier j u d g m e n t s 
in Abdul Ally v. Kelaart or Louis Appuhamy v. Punchi Baba a l though 
those t w o cases w e r e referred to in t h e j u d g m e n t of Wood Renton A.C.J, 
in Subaseris v. Porolis. In K h a n Bhai v. Perera1 a B e n c h of five 
Judges of the S u p r e m e Court considered the quest ion of t h e per iod 
during w h i c h the prohibit ion contained in sect ion 17 w o u l d cont inue , 
and he ld that the prohibit ion cont inued unt i l the i s sue of t h e certificate 
of sa le under sect ion 8 of the Ordinance. Ber tram C.J., h o w e v e r , observed 
in h i s j u d g m e n t that " p e r s o n s dec iding to charge or dispose of the ir 
interests in a property subject to a partit ion suit can on ly do so by 
express ly charging or dispos ing of the interests to be u l t i m a t e l y a l lot ted 
to t h e m in the act ion ", and it is c lear that h e h imse l f w a s of op in ion 
that by act ing in this manner a person could effect ively charge or dispose 
of the in teres t to be u l t imate ly a l lot ted to h im, and that a deed b y 
w h i c h h e purported to deal w i t h the property in this w a y w o u l d not be 
necessari ly regarded as a m e r e agreement to dispose of h i s interest . 

T h e quest ion as to the effect of sect ion 17 express ly c a m e u p before 
a B e n c h of three J u d g e s in Hewawasan v. Gunasekere\ and Garvin J. 
w h o had taken part in the j u d g m e n t in Appuhamy v. Babun Appu (supra) 
he ld that a deed of transfer by a par ty to a part i t ion act ion transferring 
certain lots Which according to the s u r v e y w o u l d probably be a l lot ted 
to the party, should be g i v e n effect to as b e t w e e n the t w o part ies and 
w a s not obnoxious to sect ion 17. H e further states , " this i s a sa l e b y 
one and a purchase b y the other of certain lo t s of land w h i c h h a d n o 
ex i s tence as separate holdings , but w h i c h the part ies be l i eved w o u l d 
as a result of the final decree b e al lotted in s e v e r a l t y to t h e r e s p o n d e n t ; 
possession w a s to c o m m e n c e on the e n t r y of the final decree , t h e 
respondent binding himsel f to do noth ing to depr ive the appel lant of the 
benefit of the same and to- e x e c u t e all such further deeds as m a y b e 
necessary to assure to t h e appel lant a good t i t le to the premises . N o w , 
w h a t is this transaction but a dea l ing b y antic ipation w i t h the share 
w h i c h it w a s thought w o u l d b e a l lot ted to the respondent by the final 
decree ? W h a t the respondent in tended to se l l and the appel lant to b u y 
w a s the share to b e al lotted to the respondent b y t h e final decree 
. . . . It is said that the transact ion embodied in t h e s e deeds i s 
obnox ious to sect ion 17 of the Part i t ion Ordinance. For the reasons 

1 26 N. L. R. 204. 28 N. L. R. 33. 
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already set out this transaction is not in m y opinion such an alienation 
as i s prohibited by. that sec t ion". H e them proceeded t o cons ider the 
observations of Ennis A.C.J, in Appuhamy v. Batnm A p p u (supra) and. h e 
states that the deed in favour of the vendee S i m o n in that case w a s not 
before h im and " it is impossible to say w h e t h e r or not the language of 
the deed justified the observations made b y E n n i s A.C.J ." He then w e n t 
on to state that in the case before h im there w a s n o dispute as to title, 
and that the action w a s only to compel the- respondent to fulfil a part 
of the agreement by execut ing a transfer of. the t i t le declared by- the 
final decree , the respondent hav ing bound himsel f to execute all such 
further deeds as m a y be necessary, and he,, therefore , he ld that there -was 
nothing in the Part i t ion Ordinance w h i c h wotrH disenti t le the appel lant 
to the relief c la imed by him. A s far as I can fo l low this judgment , 
:it s eems to m e that Garvin J. thought that the deed in Appuhamy v. 
Babun Appu probably w a s in effect an agreement to sell , and t h a t that 
w a s the .reason for the decis ion in that case , w h e r e a s in Hetoaiousan. v. 
Gunasekere (supra) t h e deed w a s in effect an al ienation and w a s he ld not 
to be obnoxious to sect ion 17. The plaintiff, however , in Hewaumsan v. 
Gunasekere -was only asking for a further transfer by his vendor and. 
in the c ircumstances of the case, the vendor hav ing bound himself to. 
gdwe such a further conveyance , it w a s not necessary to cons ider w h e t h e r 
:'ni fact such a c o n v e y a n c e w a s absolute ly necessary, and whether the 
.title of the -vendor to the portion al lotted to h im in the final decree had 
not already ves ted in the purchaser. Da l ton J. concurred in the 
judgment of Garvin J., "but Jayewardene A.J. w h o dissented front it 
thought that the al ienation sought to b e effected by the deed in quest ion 
offended against sect ion 17 and w a s therefore void. He then proceeds 
'to consider the quest ion w h e t h e r the t i t le subsequent ly acquired by the 
vendor under the final decree enured to the benefit of the purchaser , 
• and c a m e to the conclusion that that benefit could not enure to h i m 
Tbecause the deed w a s void under section 17 and could not therefore 
b e c o m e effective. He also proceeded to hold that it w a s not possible 
t o construe the deed as an agreement to convey because a deed that is 
vo id under sect ion 17 is void to all intents and purposes, but h e appears 
to h a v e adopted the reasoning of Bertram C.J. in Khan Bhai v. Perera 
(supra) and he quotes in full the passage wh ich I have already quoted 
w i t h regard to the only manner in w h i c h persons desiring to dispose of 
their interests in a property subject to a partit ion suit can do so. 

The quest ion appears to have come up again in September, 1926, i n . 
the case of Fernando v. Atukorale*, a few months after the case of 
Hewawasari v. Gunasekere. In that case Lyal l Grant J. thought that 
the deed w h i c h w a s in the ordinary form a conveyance could not operate 
as a conveyance because the property dealt w i t h did not at the t ime of 
the execut ion of the deed be long to the vendor. " If the deed is to 
have any effect, it must operate not as a conveyance but as an agreement 
to c o n v e y . " Maartensz J. after referring to the earlier cases observed 
that the s tatement of Sir A n t o n Bertram C.J. w i t h regard to persons 
desir ing to charge or dispose of their interests during the pendency of a 
partit ion suit w a s obiter to the quest ion before the Court in the case of 

1 28 N. L. R. 292. 
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Khan Bhai v. Perera. W i t h regard to the deed in quest ion in Fernando 
v. Atukorale, Maartensz J. said t h a i w h e t h e r that d e e d " i s l ooked u p o n 
as an out and out sa le as in t h e case of Subaseris v. Porolis or as an 
agreement to se l l w h i c h is t h e v i e w t a k e n b y Ennis J. in Appuhamy v. 
Babun Appu, it i s poss ible that it inves t s t h e transferee w i t h r ights w h i c h 
t h e transferor m a y not b e ent i t l ed t o deny , but other considerat ions 
arise w h e r e the contest is b e t w e e n a tbjrd party and t h e t rans feree" . 
H e t h e n proceeded to discuss t h e effect of sect ion 9 of t h e Part i t ion 
Ordinance, and c a m e to the conclus ion that t h e sale in ques t ion w a s 
ex t ingu i shed b y the part i t ion decree" . I n the case w h e r e a vendor 
acquires a t i t le o ther than under a part i t ion decree h e acquires a t i t le 
good against the world , but t h e person to w h o m h e has so ld t h e property . 
In the case of t i t le acquired under a part i t ion decree the t i t le is good and 
conclus ive , against all persons w h o m s o e v e r , w h a t e v e r r ight or t i t l e t h e y 
h a v e or c la im to h a v e in t h e sa id property, and h e referred to the case 
of Bernard v. Fernando \ T h e case of Hewawasan v. Gunasekere does 
not appear to h a v e b e e n c i ted at all or cons idered b y the J u d g e s in t h e 
case of Fernando v. Atukorale. 

T h e last case to w h i c h w e h a v e b e e n referred is t h e case of Rajapakse 
v: Dassanayake' and in that case Dal ton J. and J a y e w a r d e n a A.J. h e l d 
that a deed pend ing a part i t ion act ion c o n v e y i n g " all that u n d i v i d e d 
part of the land be ing all the interests w h i c h the vendors w e r e dec lared 
ent i t led to in the pre l iminary decree, or w h a t e v e r lot or interes ts t h e 
vendors w i l l b e a l l owed in t h e final d e c r e e " w a s not obnox ious to t h e 
provis ions of sect ion 17, and Da l ton J. in that case f o l l o w e d t h e case of 
Hewawasan v. Gunasekere w h i c h w a s b inding on h i m as it is b ind ing 
on us in this case. T h e d e e d in quest ion in this case is c l ear ly a transfer 
and not an agreement to-sel l , and I see n o reason w h y I should not f o l l o w 
t h e decis ions in w h i c h effect, h a s b e e n g i v e n to d o c u m e n t s of th i s k ind . 
T h e deed 11 D 11 w a s b y the th ir teenth and • fourteenth de fendants in 
th i s act ion in favour of T h o m a s Fernando , and as the l earned J u d g e 
h imsel f s tates in his j u d g m e n t the t w o vendors and t h e v e n d e e w e r e 
all part ies to t h e part i t ion act ion. I w o u l d , therefore , ho ld that deed 
11 D 11 is not obnox ious to sect ion 17 of the Part i t ion Ordinance, 
and that the learned Distr ict J u d g e w a s w r o n g in ho ld ing to the 
contrary. 

In v i e w of his findings as to the effect of the d e e d t h e Distr ict J u d g e 
he ld that i t w a s for the e l e v e n t h defendant and her ch i ldren to es tabl i sh 
their t i t le by prescription, but in v i e w of the conc lus ion to w h i c h I h a v e 
arrived as to the effect of that deed the b u r d e n of prov ing t i t le b y 
prescript ion w o u l d not b e on these parties. O n t h e ev idence , h o w e v e r , 
I th ink the learned Distr ict J u d g e w a s w r o n g in coming to t h e conc lus ion 
that the fourth defendant had not acquired a t i t le b y prescription. T h e 
land is on ly 24 perches in e x t e n t , and A h a m a d u Lebbe , the fourth 
defendant , p u t u p bui ld ings and recovered all the rents . T h e o n l y 
other person w h o occupied that port ion of the land w a s S a m s i w h o 
according to t h e ev idence paid rent to A h a m a d u Lebbe. T h e f o u r t e e n t h 
defendant appears to h a v e b e e n e jec ted f rom one of the bout iques of t h e 

' 16 N. L. E. 438. 
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land, and she appears to have been in possession under Carrim. Nei ther 
t h e fourteenth nor the fifteenth defendant h a s had any possession 
since 1927. 

I would accordingly hold that all the interests of Samsi Lebbe under 
the final decree in case No. 5,303 have passed to the e l eventh defendant 
and defendants 11A to 11D, and that s imilarly the rights of the thirteenth 
and fourteenth defendants h a v e passed t o - defendants 11A and 11B. 
The Interlocutory Decree w i l l be amended accordingly, and the third 
and thirteenth defendants w i l l pay to defendants 11 to 11D their costs 
of this contest and of this appeal. 

MOSELEY J.—I agree. 

Judgment varied. 


