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1937 Present: Fernando A.J. 

N E S A D U R A Y v. A M A R A S I N G H E 

488—M. C. Colombo, 10,417. 

Housing and Town Improvement Ordinance—Alteration of buildings—Conver­
sion of stores to tenements—Ordinance No. 19 of 1915, s. 6 .(1). 
A person who uses a building not constructed for human habitation 

as a. dwelling house without making an alteration for the purpose of 
converting the premises into a dwelling house is not guilty of an offence 
under section 6 (1) of the Housing and Town Improvement Ordinance. 

T H E accused appel lant w a s charged With (1) effecting alterations to 
ex i s t ing bui ldings, t o wi t , by convert ing stores into dwel l ing 

houses by m e a n s of internal partit ions, wi thout the previous wr i t ten 
sanct ion of the Chairman of the Municipal Council, Colombo, in breach 
of sect ion 6 (1) of the Housing and T o w n Improvement Ordinance, No . 19 
of 1915 ; (2) for occupying the same bui ldings or a l lowing them to be 
occupied w i thout hav ing obtained a certificate of conformity in terms of 
sec t ion 15 (1) of the same Ordinance. The Municipal Magistrate convicted 
the appel lant on both charges, and sentenced h im to a fine of Rupees 
twenty - f ive on each charge and a further continuing penal ty of Rupees 
t w o and fifty cents per d iem on the second charge, to commence on the 
15th day from the date of convict ion unt i l the appellant refrains from 
rent ing out the unauthorized premises . 

Mackenzie Pereira (w i th h i m Stanley de Soyza and V. F. Guneratne), for 
appel lant .—The respondent admits that the actual structural altera­
t ions w e r e effected not b y the appel lant but by h i s son. In order to 
ass ign a meaning t o the w o r d convers ion as used in our Ordinance, w e are 
not cal led upon to travel outside i ts provisions. Sect ion 6 defines the w o r d 
alteration, and w h a t is penal ized is the making of an alteration wi thout 
t h e w r i t t e n consent of the Chairman. W e cannot divorce the w o r d altera­
t ion from the w o r d conversion, see sub-sect ion (2) to section 6, so that 
w h a t is object ionable is convers ion b y alteration w h i c h is quite a different 
th ing to a convers ion b y user. In the case of Inspector Nesadurai v. 
Appuhamy1 P o y s e r J. he ld that the user of a firewood shed as a l iv ing 
room did not contravene the provis ions of this section, and there too the 
m e a n i n g of the w o r d convers ion had to be considered, and the Supreme 
Court w a s not prepared to ho ld that m e r e user wi thout actual alteration 
w a s enough . T h e sect ion has b e e n enacted to penal ize the person w h o 
effects the alterations or the person at w h o s e instance t h e y w e r e effected ; 
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h e r e the appel lant h a d noth ing w h a t s o e v e r to do w i t h the bui ldings . T h i s 
i s a pena l l iabi l i ty w h i c h is put an end to b y the death of the w r o n g d o e r . 
T h e obl igation to apply for a certificate of conformi ty in the first instance 
rests w i t h the person w h o has erected the bui lding, s ee sub-sec t ion ( 2 ) to 
sect ion 1 5 , t h e bui ld ings hav ing been constructed b y the appel lant 's son 
h e should h a v e seen to it. The appel lant m a y p r e s u m e that all th is h a s 
b e e n done for h e c a m e into the premises l ong after. T h e refusal of t h e 
Chairman to grant t h e appel lant a certificate is bad, h e does not s tate t h e 
grounds of refusal, see sub-sect ion ( 2 ) . B o t h charges c o m e under p r e v e n t ­
i v e measures , the authorit ies h a v e misconce ived the present prosecut ion , 
t a x e s h a v e been recovered for over one year, the bui ld ings in the a l tered 
form h a v e b e e n a l lowed t o ex i s t for over t w o years , t h e y m u s t therefore 
be treated as ex i s t ing bui ldings. On e does not resort to p r e v e n t i v e measures 
to r e m o v e a mischief w h i c h has b e e n a l l o w e d to c o m e into ex i s t ence . The 
Ordinance provides for remedia l measures , s e e Part 2 to t h e Ordinance. 
Chapter 3 deals w i t h obstruct ive bui ld ings and chapter 4 w i t h insanitary 
b u i l d i n g s ; remedies are provided in these chapters . T h e cont inuing 
pena l ty is b a d ; it is imposs ib le for the appel lant to ge t rid of h i s t e n a n t s 
w i t h i n fifteen days , at least t h e y are ent i t l ed to a month's not ice . 

E. F. N. Gratiaen ( w i t h h i m F. C. de Saram), for t h e respondent .—So 
long as the appel lant cont inues to use the bui ld ings as d w e l l i n g houses 
hav ing-had no authori ty to use t h e m as such h e c o m m i t s t h e offence. T h e 
Chairman gave the appel lant t i m e l y warn ing , h e is m e r e l y taking a d v a n ­
tage of his son's w r o n g doing. T h e passage in L u m l e y on P ub l i c Health, 
vol. I., p. 1033, s h o w s that for convers ion actual structural a l terat ion is 
no t necessary. T h e ,on ly sect ions under w h i c h w e could h a v e charged 
t h e appel lant are the t w o referred t o in the charge, w e cannot obtain 
an order for demoli t ion. U n l e s s the Court ho lds the appel lant has contra­
v e n e d the provis ions of sect ion 6 , it w i l l be open to the appel lant to 
cont inue rent ing out an unauthor ized bui ld ing so long as h e p a y s t h e 
counci l a. penal ty . The Chairman cannot sanct ion these bui ld ings as 
t h e y do not conform to bui ld ing regulat ions . It w i l l b e difficult to 
treat these bui ld ings e i ther as obstruct ive or insani tary bui ldings . 

Council c ited Wilkinson'v. Rogers'. 

S e p t e m b e r 8 , 1 9 3 7 . FERNANDO A.J .— 

T h e appel lant in this case was"charged w i t h m a k i n g certa in a l terat ions 
to the bui ld ings at No . 8 7 , Dematagoda , b y conver t ing certain stores 
s tanding on the premises into d w e l l i n g houses , in breach of sect ion 6 ( 1 ) of 
Ordinance No. 1 9 of 1 9 1 5 . H e w a s also charged w i t h a l l o w i n g the premises 
to be occupied as d w e l l i n g houses from and after J u l y 2 9 , 1 9 3 6 , w i t h o u t 
a certificate from the Chairman of the Munic ipal Counci l as required bi­
sect ion 1 5 ( 1 ) of Ordinance No. 1 9 of 1 9 1 5 . 

T h e facts w e r e pract ical ly admitted. T h e appel lant's son w a s t h e 
l e s see of the stores, and before h i s dea th in Apri l , 1 9 3 6 , h a d conver ted 
t h e s e v e n 6tores into t e n e m e n t s and l e t t h e m out to tenants . H e appears 
to h a v e done so w i thout the permiss ion of t h e Munic ipa l i ty , but la ter h e 
obtained certificates of conformity for t w o out of the s e v e n stores . T h e 
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appel lant's son having died in April , 1936, the appellant continued to le t 
t h e t enements to tenants , a l though there w e r e no certificates of confor­
mi ty . T h e Chairman of the Municipal Council wrote t w o letters P I and 
P 2 to the accused, and the accused thereafter submitted certain plans 
a n d applied for a certificate of conformity for these buildings, but h i s 
application w a s refused. 

The appellant must have been aware w h e n h e received the letters from 
t h e Municipal Council that no certificates of conformity had issued in 
respect of these buildings, and that h e w a s not ent i t led to let t h e m out to 
tenants , but even after the receipt of these letters, the appellant continued 
t o al low the bui ldings to b e occupied, and in these circumstances, I think 
h e w a s c learly gui l ty on the 2nd count. H e attempted to argue that h e 
w a s wi l l ing to g ive not ice t o the tenants to vacate the tenements , but 
that he did not g ive such not ice because h e did not know which t enement 
t h e Municipal i ty w a n t e d t o be vacated. A s a matter of fact, the learned 
Magistrate, held, and I think rightly, that the accused w a s w e l l aware of t h e 
t enements in respect of w h i c h the objection had been taken b y the 
Munic ipal Council . With regard to the 1st count, it is clear that whatever 
alterat ions w e r e made, they w e r e m a d e not by the appellant, but by his 
s o n w h o died in April , 1936, and it must also be admitted that the son 
h a d a lease from the owner of the premises , and had undertaken b y that 
lease to m a k e alterations to the bui ldings in quest ion. 

Mr. Gratiaen, however , argued for the respondent that the mere fact 
t h a t the appel lant used or a l lowed the use of the bui ldings as t ene ­
m e n t s constituted a convers ion wi th in the meaning of the Ordinance, and 
that such convers ion w o u l d also be an alteration wi th in the meaning of 
sec t ion 6. Sect ion 6 enacts that no person shall make any alteration in 
any bui lding wi thout the wr i t t en consent of the Chairman, and section 10 
provides that no person shall commence any bui lding operations involving 
t h e alteration of a building, unless he shal l h a v e g i v e n to the Chairman 
s e v e n days! not ice of h i s intent ion to commence such operations, and 
h a s obtained the approval or consent of the Chairman, and section 13. 
provides that any person w h o shall commence or execute operations in 
contravent ion of any provis ions of this chapter shall be l iable to a fine. 
It. is necessary, therefore for the prosecution to prove that a person did 
m a k e some alteration in a bui lding and did commence the bui lding 
operat ions invo lv ing such alteration wi thout g iv ing notice to the Chairman 
a n d wi thout his approval. W h e n sect ion 6 (2) enacted that for the 
purposes of this and the connected sect ions an alteration means any of 
t h e fo l lowing works including the convers ion into a dwel l ing house of any 
bui ld ing not previous ly constructed for h u m a n habitation, it seems clear 
to m y mind that the Ordinance had in v i e w some work w h i c h resulted in 
t h e alteration or conversion, Mr. Gratiaen referred to certain English 
decis ions in w h i c h it has been he ld that the mere use of a bui lding not 
constructed for h u m a n habitat ion as a dwe l l ing house m a y be a conversion 
of such bui lding into a dwe l l ing house , but e v e n if this construction is 
appl icable to sect ion 6 of Ordinance No. 19 of 1915, stil l I do not think 
s u c h user w o u l d m a k e that convers ion an alteration w i t h i n the meaning of 
sect ion 6. In 'o ther words a person w h o uses a bui lding not constructed 
for h u m a n habitat ion as a dwe l l ing house m a y b e committ ing some offence 
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against the provis ions of Ordinance N o . 19 of 1915, but if h e m a k e s n o a l t er ­
ation, and carries on no bui ld ing operat ions for the purpose of c o n v e r t i n g 
the premises into a d w e l l i n g house , then , I do not th ink h e can b e regarded 
as h a v i n g m a d e an al terat ion in the t erms of sect ion 6, or of h a v i n g 
c o m m e n c e d bui ld ing operat ions w i t h i n the t erms of sec t ion 10, nor could 
h e for that purpose b e regarded as h a v i n g c o m m e n c e d or e x e c u t e d a n y 
bui ld ing operat ions w i t h i n the terms-of sec t ion 13 (1) (a) or ( c ) . 

For these reasons I th ink t h e convict ion on the 1st count m u s t fai l . 
I w o u l d accordingly set aside the convict ion on that count, and affirm 
t h e convict ion and sentence on t h e 2nd count . T h e cont inu ing p e n a l t y 
imposed b y t h e learned Magis trate will" also stand. 

. Varied. 


