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1936 Present: Mose ley J. and Fernando AJ. 

D E S I L V A v. D E MEL. 

D. C. Kalutara, 293. 

Insolvency—Application to Supreme Court to recall certificate—Alternative 
remedy open to applicant—Application to District Court—Ordinance 
No. 7 of 1853, ss. 129, 133. 
The Supreme Court will not entertain an application to recall a 

certificate under section 133 of the Insolvency Ordinance where it is 
open to the applicant to move the District Court under section 129 of 
the Ordinance for the same purpose. 

In re M. A. Perera (5 N. L. R. 291) followed. 

H I S w a s an application under section 129 of the Insolvency Ordinance 
•*• for the recall and cancel lat ion of the certificate of conformity 

issued to the respondent by the District Court of Kalutara. 

M. T. de S. Amerasekera, for applicant. 

>S. J. V. Chelvanayagam, for respondent. 

N o v e m b e r 16, 1936. FERNANDO A.J.— 

The applicant applies to this Court under section 129 of Ordinance No. 7 
of 1853 for a recall and cancel lat ion of the Certificate of Conformity 
issued to the respondent in the Distf"ict Court of Kalutara, and the grounds 
o n w h i c h that application is made are set out in the petit ion dated 
January 11, 1936, and may be summarized as f o l l o w s : — (i) The 
petit ioner w a s a creditor of the respondent, and had obtained judgment 
against h im in a sum of Rs. 2,877.66, but his n a m e w a s not disclosed as 
a creditor b y the respondent in his s tatement of assets and l iabil it ies, 
w i t h the result that the applicant had no opportunity to prove his debt 
or oppose the grant of a certificate to the respondent, (ii) The 
respondent has w i thhe ld from Court a full and complete list of his assets, 
(i i i) T h e respondent has made a false declaration of his l iabilities, in 
that certain persons w h o s e names appear as creditors n o w say that they 
h a v e no c laim against the respondent, ( iv) The District Court of 
Kalutara had no jurisdiction to entertain the inso lvency proceedings. 

At the argument, Counsel for the applicant stated that the respondent 
had carried on business w i th in the jurisdiction of the District Court of 
Kalutara, and that Counsel, did not propose to press the objection on that 
ground. Before proceeding w i t h these objections, it is necessary to 
refer to an argument submitted by Counsel for the respondent, namely , 
that in the c ircumstances as set out in the affidavit of the applicant, 
t h e remedy is not by an application under section 129, wh ich is to be used 
only in special c ircumstances . H e pointed to sect ion 133 w h i c h g ives 
jurisdict ion to the District Court to refuse or suspend a certificate 
a lready a l lowed upon application on proper material . It s eems to me 
that this application could h a v e b e e n m a d e b y the applicant in the 
District Court of Kalutara and in v i e w of the ex i s tence of that section, 
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it s e e m s to m e that h e cannot apply to th i s Court under sect ion 129. 
T h e r e m e d y provided by sec t ion 129 w i l l n o t l ie , or at any rate th i s Court 
w i l l no t exerc i se jurisdict ion u n d e r that sect ion, w h e r e t h e appl icant 
h a s another remedy . T h e j u d g m e n t of this Court in In re M. A. Perera1 

i s to the same effect. A s Moncrieff A.C.J, sa id i n that case e v e n if t h e 
S u p r e m e Court h a s p o w e r to enterta in t h e appl icat ion u n d e r sec t ion 129, 
i t is m o r e proper for the applicant to proceed under sec t ion 133. 

E v e n if w e are disposed to consider the application, I do not th ink 
t h e applicant has p laced sufficient mater ia l before us to ent i t l e us to 
recal l t h e certificate i s sued t o the • respondent . W i t h regard to t h e 
s ta t ement that t h e respondent fa i led to disc lose the peit i t ioner's n a m e as 
a creditor, it is c lear f rom t h e copy of the B a l a n c e S h e e t i n ex h ib i t B 
that the; n a m e of the applicant's brother, G. A. d e S i lva , i s m e n t i o n e d as 
o n e of the creditors, and the debt d u e to h i m is said to b e Rs . 2,877.66. 
I t i s c lear from exhib i t A that the appl icant c la imed th i s s u m of m o n e y 
as an endorsee of certain cheques d r a w n by t h e respondent i n favour 
of G. A. d e S i lva , a n d I s e e no reason w h y w e should not accept the 
s t a t e m e n t of the respondent that h e did not real ize that the appl icant 
G. A. de S i lva h a d b e c o m e h is creditor. 

W i t h regard to the content ion t h a t t h e respondent h a s m a d e a fa l se 
declarat ion w i t h regard to h i s l iabi l i t ies , the pos i t ion of the appl icant i s 
that certain persons h a v e b e e n n a m e d as creditors w h o m a k e no c la im, 
and h e refers part icular ly to the case of E. B . Creasy & Co., aga inst 
w h o s e n a m e the balance sheet conta ins an i t e m of Rs. 95. There is no 
e x p l a n a t i o n of th i s in the affidavit filed b y t h e respondent , but I do not 
s ee w h a t the inso lvent s tood to ga in b y add ing th i s n a m e and th i s 
a m o u n t to his l iabi l i t ies , a n d I a m n o t satisfied that the n a m e of th i s 
creri cor w a s inserted w i t h real fraudulent intent ion . 

W i t h regard to t h e object ion that t h e respondent h a d not disc losed 
all h i s assets, there s e e m s to b e s o m e difference of opin ion b e t w e e n t h e 
appl icant and the respondent . T h e respondent , h o w e v e r , pers ists in t h e 
s ta tement that h e has no other property, and that e v e n if the entr ies 
i n the land register s h o w s o m e propert ies i n h i s n a m e , h e h a s n o c la im 
t o t h e m , and that h e has parted w i t h h i s r ights in t h e m . Mr.' Chel -
v a n a y a g a m for h i m contends on this po int that all propert ies be long ing 
t o the respondent v e s t i n t h e ass ignee under sect ion 71 of Ordinance N o . 7 
o f 1853, and that the ass ignee can deal w i t h the property e v e n after the 
a l l o w a n c e of the certificate. I t is no t a l l eged that t h e inso lvent i s 
concea l ing any property or h a s parted w i t h it f raudulent ly , and in v i e w 
•of t h e s e c ircumstances , I do n o t th ink this is a mat ter w h i c h w o u l d 
just i fy a recal l of the certificate that has b e e n issued. For these . reasons , 
I c o m e to the conclus ion that e v e n if th i s Court h a s p o w e r u n d e r 
sec t ion 129, th i s i s no t a case in w h i c h that p o w e r should b e exerc i sed . 
T h e appl icat ion is therefore dismissed, and the appel lant w i l l p a y to t h e 
r e s p o n d e n t the costs incurred b y h i m in these proceedings . 

M O S E L E Y J . — I agree. 

Appl ica t ion dismissed. 
< 5 N. L. R. 291. 


