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M u s l im  L a w — D o n a tio n  by y m iu liu u th tr—K evo ca b ility— M u s l im  In te s ta te  S u eccss io n  
a n d  W a k js  O r d in a w c  (C ap . SO), s . 3.

U nder tlic proviso to section 3 of tlio Muslim In testa te  Succession and W'aUfs 
Ordinanco a  g ift of immovable property by a Muslim grandmother to  her 
grandchildren is revocable unless thero are words in the deed from wliich a 
renunciation of her right of revocation appears cither expressly or by necessary 
implication.

P P E A L  from  a judgm ent of’ the D istrict C ourt, E aftiea loa .

S . J .  Y . Chel ratiai/u  h im . Q .C ., w ith  ./. X .  D a v id ,  for the defendant 
appellant.

F. A . K a n d i a h ,  w ith «S'. A hnirananda-. for th e  p la in tiff  respondent-.

C u r .  a d v .  r a i l .

N ovem b er 23 , 1955. G katjakx, J .—

T h e o n ly  question  for our decision on th is a p p e a l is  w hether a g ift  
o f im m ovab le  p rop erty  by a Muslim lady to  her grandchildren in term s 
o f  a notaria l transfer dated U th  D ecem ber 1035 w as irrevocable.

A ccord ing to  th e  M 'nthcj t l  T n lib in ■ (H ow ard’s translation) page 235 
" a fa th er  or an y  ancestor :: m ay. under th e  S hafci law . revoke a gift- 
in favou r o f  a  child  or other descendant, provided  th a t the donee has  
not irrevocab ly  disposed o f  the thing received, e .g ., b y  selling or dedicating  
it . Sir R o la n d  W ilson  “ su sp e c ts” , how ever, th a t the term  “ a n c e s to r ” 
in th is  2>a-ssagc on ly  includes " the true grandfather but not fem ale 
ancestors or fa lse  grandparents ” . .-I D ig est o f  A ngio-M ohu-m m cdan Ix u c  
(1930 E d n .) p ag e -130. The learned D istrict J u d g e  adopted  this la tter  
opinion , and held  that the deed w as irrevocable.

T he p rov iso  to  section  3 o f the M uslim  In te sta te  Succession and W akfs  
O rdinance (Cap. 50) was enacted for th e  special 2n1rpo.se ot relieving  
Ju d ges in  C eylon  o f  the re.s2>onsibiIity o f  so lv in g  th ese  k n o tty  problem s. 
T he p rov iso  exp ressly  sta tes :

“ . . . n o  deed o f donation sh all be deem ed  to  be irrevocable
u n less it  is  so  sta ted  in the deed . . . . ” ,

A s th e  deed  o f  g if t  in question w as m ade a fter  th e  proviso cam e in to  
operation', it  is  q u ite  unnecessary for us to  d eterm ine w hat precisely
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is  m eant by the word “ an cestor ” appearing  in Mr. H ow ard ’s  ad m ira b le  
tran sla tion  in to  E nglish  o f  Mr. V an  den  B erg's F rench  tra n sla tio n  
o f  a  treatise w ritten  in  A rab ic. T h e proviso  is in ten d ed  to  
rem ove doubts and d ifficu lties on  issu es  o f  th is kind. A s G arvin  .T. 
observed  in lta zeck a  v. M o h a m c d  S a th u c k 1, U nder th e  K a n d y a n  L a w  
g ifts  arc ordinarily revocable, b u t th is  Court has held  and  i t  is  n o w  
se ttled  law  that when such  a g if t  is  exp ressed  to  be irrevocable th e  d o n o r  
m ay not revoke it. I  can see  no reason  w h y  th e  jn in cip lc  o f  th ese  d ec is io n s  
sh ou ld  not be applied to  th e  case  o f  g if ts  betw een M uslim s. T h is' v ie w  
o f  th e  law  is affirmed in (th e  p ro v iso  to )  section  3 ' o f  th e  O rd in an ce. ” 
G arvin J ’s opinion was c ited  w ith  ap proval in  J ta feek a ’s  ca se  2 a n d , 
w ith  respect, I  th ink th a t it sh o u ld  be fo llow ed . E ver sin ce th e  O rd in an ce  
p assed  in to  law, a M oham m edan d eed  o f  donation  (w h oever th e  d o n o r  
m a y  be) m ust be deem ed to  be rev o ca b le  un less the contrary is  so  s ta te d  
in  th e  docum ent itself. S a r a u m m a  v . M a in o n a  3 has d ecided  n o th in g  
w hich  com pels us to  take a d ifferen t v iew .

Mr. K andiah argued th a t th e  O rdinance ou ght not to  be g iv e n  an  
in terp retation  which m ay p o ss ib ly  h a v e  th e  result o f  in troducing  a  v io le n t  
ch ange in w hat he described a s “ th e  com m on law  right o f  M u slim s  
W ith  respect, the Ordinance d ocs n o t  p urport to  change th e  gen era l la w  o f  
C eylon. I t  m erely lim its in  certa in  w a y s  th e  ex te n t to  w hich  reco g n it io n  

can reasonably  be g iven  to  th e  p erso n a l law s o f  a particu lar s e c t io n  o f  
th e  com m unity. The n ece ss ity  fo r  th is  lim ita tion  becam e a p p a r e n t  
w hen th e  Courts found i t  in crea sin g ly  difficult to  d eterm in e  th e  

true scope o f  certain a sp ec ts  o f  th o se  personal law s. T h e la n g u a g e  
o f  section  3 and its  prov iso  are c lear  an d  unam biguous, an d  c a n n o t  

w ork hardship to  M uslim  donors an d  d on ees w ho take th e  tro u b le  to  
exam in e it  before en tering in to  tra n sa ctio n s o f  t iic  k ind  to  w h ich  
t his act ion relates.

In  th e  present case, I  find no  w ord s in  th e  deed from  w hich  a re n u n c ia 
tio n  o f  th e  right o f  revocation  ap p ears eith er expressly  or by  n e ce ssa r y  
im plication . A ccordingly, th e  d on or  w as en titled  to  revok e th e  g if t ,  
and  sh e did so in fact. Mr. K a n d ia h  conceded that i f  th is  b e so , th e  
ju d gm en t under appeal m u st be varied  b y  declaring th e  p la in t if f  
en titled  on ly  to an u n d iv id ed  £ sh are  o f  th e  lands in d isp u te  a n d  to  
dam ages a t  B s. I S -75 per m o n th  from  2 7 th  F ebruary  1950 u n t il th e y  

are restored to  their l ig h ts  o f  co-ow nersh ip . T h e a p p e lla n t m u s t  b e  
paid  h is  costs in both  Courts.

Swax, J.—I agree.

J u d g m e n t v a r ie d .
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