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1954  P re se n t:: K . D . de S ilva, J ., and S a n so n j, J .

T H A M B IP IL L A I c.l a l . ,  A ppellants, a n d  C A N A G A R A T N E  cl a l..
R espondents

,s'. C . 5 3 - J 1 — D . C . (In ly .) Ja ffn a , 4 ,SOS

Execution— Concurrence o f decree holders—Civil Procedure Code, ss. 232, 350, 352— 
Mortgage— Scope o f rule that mortgagee should first- discuss the property 
mortgaged.

After the claim of two prim ary modgugoes was satisfied from tho proceeds of a 
hypothecary sale, tho balance of tho proceeds lying in Court to the credit of tho 
mortgagor was seized under* section 232 of tho Civil Procedure Code by three 
classes of judgm ent creditors, viz., unsecured creditors holding money decrees 
of the samo Court, unsecured creditors holding money decrees of another Court.

■ and secondary and tertia ry  mortgagees of the land sold under the hypothecary 
decree, who had  obtained hypothecary decrees prior to the sale but subsequent 
to the entering of the decree upon the primary mortgage.

Held, th a t there was nothing in either section 350 or section 352 of tho Civil 
1‘rocoduro Code to  prevent all the seizing creditors, including tho secondary and 
tertiary mortgagees, from being equally entitled to claim concurrence and share 
ratcably, so long as the money tying in the custody Court had not been appro
priated to a particu lar decreo holder or holders by  an order of th a t Court.

Field further, th a t  tho claim for concurrence by the secondary and tertiary 
mortgagees was no t prejudiced by the fact that, apart from the land sold a t the 
instance of the prim ary mortgagees, other lands had also been hypothecated 
undor thoir bonds.

. A p r E A L  from  nil order o f  the DPI rid. Court, Jaffna.

,S. J .  V. C h clvan atj'.ikn m , Q .C ., w ith 31. R a fx k ,  for A ppellants in S. C. 53.

,S. J .  T. C h e lv m ta y a k a m , Q .C .. v ith  A . N a yn n d m , for A ppellants in 

S .  C. 51.

A . C . N a d a ra ja J t, for 1st R espondent in S. C. 53 and  for 2nd R espon

dent in  S . C. 54 .

T .  I f .  I ta ja r a ln a m ,  for 2nd  Respondent in .S. C. 53 and for 3rd R espon

d en t in iS. G. 54.

C . M a n o h a ra , for  3rd  and  Gth R espondents in S . C . 53 and for 4th to 

7 th  R esp o n d en ts iu  S. C. 54.

C u r .  adv. n t h .

November 24, 1954. Saxsoni, J.—

A  h yp oth ecary  d ecree w as entered in this action  o n lG th  Ju ne 194S in  
favour o f  tw o  p rim ary  m ortgagees, and by order o f  Court th e  land  
m ortgaged  w as so ld  b y  a Commissioner. -The prim ary m ortgagees’ claim has
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been sa tisfied  an d  th e  m o n ey  in  C ourt is  th e  ba lance le ft  over  o u t o f  th e  
proceeds o f  th e  sa le . A fter  th is  m o n e y  w as d e p o s i t e d  in  Court se izu re  
n o tices  u nder sec tio n  232 o f  th e  C ivil P rocedure Code w ere forw arded to  th e  
C ourt b y  th e  F isca l on  b eh a lf  o f  th ree  classes o f  ju d gm en t creditors, v iz ., 
unsecured cred itors h o ld in g  m o n e y  decrees o f  th e  sam e Court, unsecured  
cred itors h o ld in g  m o n e y  decrees o f  a n oth er C ourt, and  secondary and  
ter tia ry  m ortgagees o f  th e  land  sold , w ho had  ob ta in ed  h yp oth ecary  
decrees prior to  th e  sa le  b u t su b seq u en t to  th e  en ter in g  o f  th e  decree upon  
th e  p rim ary  m ortgage. S om e o f  th e  se iz in g  cred itors w ent a step  further  
an d  ap p lied  in  th is  a ctio n  th a t  su m s |of m o n ey  b e  transferred to  th e ir  
actio n s to  sa tis fy  th e ir  cla im s. T he D istr ic t J u d g e  very  properly d irected  
th a t  th e  p arties an d  a ll th e  se iz in g  cred itors be g iv en  n otice  o f  such  a p p li
cation s. U ltim a te ly  an  in qu iry  w as held  in to  th e  cla im s o f  all th e  se izing  
cred itors an d  th e  learned  J u d g e  held  that- o n ly  th ose  seizing creditors 
w ho h a d  applied  for a  transfer o f  m o n ey  from  th is  a ction  to  their  resp ective  
actio n s cou ld  cla im  concurrence. H e  appears to  h a v e  th ou gh t th a t  th is  
resu lt fo llow ed  from  th e  d ecision s in  M e n d is  v . P e r is  1 and S h o w  a n d  
S o n s v .  S u la im a n  2. T h e secon d ary  an d  tert iary m ortgagees h ave appealed  
an d  Mr. C helvanajm gam  has p ressed  o n ly  th e ir  claim  to  concurrence. 
H e  sa id  h e w as n o t cla im ing preferen tia l p a y m e n t o u t o f  th e  m o n ey  in  
C ourt. Mi-. N ada rajah, how ever, has con tested  th e  ap p ellan ts’ cla im s  
ev en  to  concurrence.

I  do nob th ink  th e  decision s cited  h ave estab lish ed  th e  p rop osition  on  
w hich  th e  learned J u d g e  based  h is order. On th e  contrary, th e  basis  
o f  th e  d ecision  in  S h a w  a n d  S o n s  v . S u la im a n  (supra) is  th a t  a  ju d gm en t  
cred itor w ho applies for ex ecu tio n  is n o t sh u t o u t from  cla im ing co n 
currence so  lon g  a s th e  m o n ey  U'ing in  th e  cu sto d y  Court has n o t been  
appropriated  to  a particu lar decree holder or holders b y  an  order o f  th a t  
C ourt. N o  such order h ad  been  m ad e in  th is  case prior to  th e  in qu iry. 
T here is  n o th in g  in  c ith er  section  350 or section  352 o f th e  Code to  in d ica te  
th a t  an  ap p lica tion  for transfer o f  th e  m oney, su ch  as had been m ade b y  
th e  resp ond en ts to  th ese  appeals, confers an y  particu lar privilege on  a ju d g 
m en t creditor. T h e essen tia l order o f  ap propriation  had  n o t been m ade. 
T h e p o sitio n , then , is  th a t  a ll th e  jud gm en t cred itors had  effected  seizures, 
an d  s in ce  no order in  favour o f  a n y  particu lar se iz in g  creditor had been  
m ade th e y  were all en titled  to  share in  th e  m o n e y  and th ey  all had th e  
sam e rights. T h e la tter  p a rt o f  sectio n  350 seem s to  govern  th e  m atter. 
T h e se izing  cred itors had n otified  th e  Court o f  th e ir  claim s to  th e  m oney  
an d  th e  Court r ig h tly  caused  not ices to  issue to all o f  them  before m ak in g  
a n y  order as to  p aym en t. T h e ju stic e  o f  th e  case  requires— and th a t  is  
th e  te s t  la id  dow n  in  th e  section — th a t all th e  se izing  creditors, in clu d ing  
th e  ap pellan ts, sh ou ld  share rateab ly .

B u t Mr. N adarajah  also relied  on  th e  rule en u n cia ted  b y  de Sam payo, J .,  
in  W ijesek era  v . R a i m i 3, th a t a m ortgagee w ho h as ob ta in ed  a h y p o th e
cary  d ecree should  first realize th e  prop erty  m ortgaged  and can resort to.

1 ( 1013) IS X . L. R. 310. - U02S) 20 X . L. R. 4S1.

3 {1017) 20 X . L. R. 120. '
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other property  o f  th e  debtor only for an y  d eficien cy , u n less th e  debtor 
consents otherw ise. H e  subnu'tted that a lthough  th e  land  sold  under the 
decree in  favour o f  th e  prim ary m ortgagee had  been  m ortgaged  on th e  
secondary and ter tia ry  bonds, other lands had  also  been  m ortgaged  and  
d ie appellants sh ou ld  first sell those other lan d s before th e y  claim ed  
concurrence in th c  proceeds o f  sale o f  the land sold . I  th in k  there are two 
answers to  th is  subm ission . F irstly , it cannot b e said  th a t th e  appellants 
are seek ing to  resort to  property which has n o t  b een  m ortgaged  to  
them . T he lan d  so ld  w as subject to secondary and  ter tia ry  m ortgages in  
favour o f  th e  ap pellan ts, and by claim ing to  share in  th e  m on ey  in  Court, 
which w as b rought there b y  the sale o f the land , th e y  do n o t seem  to  m e  
to  be offending aga in st the rule in  question. I t  is  n o t, in  m y  opinion, 
“ other property  o f  th e  debtor ” w ithin the m ean ing  o f  th e  rule. .Secondly, 
th a t rule w as ob v io u sly  introduced for the benefit o f  th e  m ortgagor whose 
unsecured prop erty  i t  w as probably intended to p rotect. T h is aspect o f it  
is em phasised  b y  th e  words “ unless th e  d eb tor con sents otherw ise  
I f  th e  rule w as in troduced  to protect other cred itors o f  th e  m ortgagor, 
obviously i t  cou ld  n o t have been open to  th e  m ortgagor to  w a i\e  it . 1 
therefore do n o t th ink  th is objection can b e taken  b y  th e  respondents 
who are creditors o f  th e  m ortgagor. I  w ould  also draw  atten tion  to the  
reservation  m ade b y  d e Sam payo, J ., to  w hich  Schneider, J ., referred in 
P a ll i in a y a le  v . W ickrem esin gh e 1, v iz., th a t there m ig h t be good reasons 
for a Court n ot en forcing the general principle th a t  th e  m ortgaged  property  
should be first d iscussed . I t  is clear th a t i f  th e  m o n ey  ly in g  in Court is 
drawn b y  th e  o th er  creditors, the appellan ts w ill lose a  great part o f  
their security , and  i f  th ey  have to proceed a g a in st th e  other m ortgaged  
lands first i t  w ill be too late for them  to claim  concurrence. T he decrees 
entered in  favou r o f  the appellants first d irect th e  debtors to  p ay  
the am ounts due under the bonds, and arc, in  th a t  respect, like any m oney  
decrees ; th e y  then  d irect that in default o f  su ch  p a y m en t th e  m ortgaged  
lands (including o f  course the land sold under th e  p rim ary  m ortgage) 
should be sold . T h e appellants are doing no m ore than  lev y in g  execution  

under the first p a rt  o f  their decrees.

F or these reasons I  would set aside the order o f  th e  learned  Judge so  
far as it  rejects th e  claim s o f  the appellants. T h ey  w ill be en titled  to 
share th e  m oney  in  deposit along w ith  the se iz ih g  cred itors in  w hose favour  
th e  learned J u d g e  has already held. T he ap p ellan ts are en titled  to  
recover th e ir  co sts  o f  these appeals fr o m  th e  1st, 2nd , 3rd and Gth 
respondents in  ap peal H o. 53, and the 2nd to  7 th  resp ond en ts in  appeal 
X o. 54. T he order o f  th e  learned Judge as to  co sts  in  th e  D istr ic t Court 

will stand.

de Silva, J .— I agree.

1 (1023) 23 X . L. 11 102.

O rd er se t a side .


