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1937 Present: A b r a h a m s C.J., Maartensz and Soertsz J J . 

In t h e Mat ter of an Appl ica t ion for a Wri t of Habeas corpus 
u p o n the D e p u t y Inspector-General of Pol ice . 

In re MARK ANTONY LYSTER BRACEGIRDLE. 

Writ of habeas corpus—Order in Council of October, 1896—Power of Governor 
to order a person to quit the Colony—State of emergency—Amending 
Order in Council of 1916—Potoer of Courts to inquire into conditions 
to be fulfilled before the issue of order—Order in Council, October,, 1896, 
s. III., 3. 
The power given to the Governor under Article in., 3, of the Order in 

Council of October, 1896, to order any person to quit the Colony and, 
on refusal on the part of such person to obey the order, to cause him to 
be arrested can be exercised only in a state of emergency contemplated 
by the preamble to the amending Order in Council of March, 1916. 

The nature of the emergency would be a state of war or grave civil 
disturbance, real or imminent. 

Per ABRAHAMS C.J.—The Supreme Court is entitled to inquire whether 
the conditions necessary for the exercise of the power in the Order in 
Council have been fulfilled. 

Held also by the Chief Justice that if the order of the Governor was 
valid, His Excellency could authorise the Police to effect the arrest. 

T H I S w a s an appl icat ion for a w r i t of habeas corpus for the product ion 
of the body of Mark A n t o n y Lys ter Bracegirdle , w h o w a s d e t a i n e d 

b y the respondent on an order i ssued b y H i s E x c e l l e n c y t h e G o v e r n o r 
authoris ing h i m to arrest the said Braceg ird le and to p lace h i m o n 
board a ship bound for Austral ia . T h e arrest w a s . m a d e in pursuance 
of an order issued by t h e Governor requir ing Braceg ird le to quit t h e 
Is land wi th in four days , an order w h i c h t h e lat ter refused t o c o m p l y w i t h . 

Ilangakoon, K.C., A.-G. ( w i t h hirn Wijeywardene, S.-G., and Pulle, 
C.C.), for the Crown.—Mr. Mark A n t o n y L y s t e r Braceg ird le is produced 
in obed ience to a Mandate i s sued b y Y o u r Lordships ' Court. Reads 
affidavit of D e p u t y Inspector-General of Pol ice . 

T h e authori ty under w h i c h h e is h e l d in cus tody is a w a r r a n t i s sued 
under the h a n d of H i s E x c e l l e n c y t h e G o v e r n o r b y v i r tue of t h e provis ions 
of c lause 3 of Art ic le ITI of t h e Order in Counci l of October 26, 1896, 
publ i shed in the Gazette of A u g u s t 5, 1914, as a m e n d e d b y a later Order 
i n Counci l of March 21, 1916, publ i shed i n t h e Gazette of J u n e 5, 1916. 
B y an order dated Apri l 20, 1937, the G o v e r n o r d irec ted Mr. Braceg ird le 
to qui t t h e Is land on or before Apr i l 24, 1937. A s that order w a s not 
obeyed , t h e Governor i ssued a subsequent order for t h e arrest and deport 
at ion of Mr. Bracegirdle . (Reads affidavit f r o m the S e c r e t a r y to t h e 
Governor , Mr. E. R. Sudbury , s tat ing that h e w a s in formed b y t h e 
G o v e r n o r that t h e order w a s i s sued b y h i m b e c a u s e h e w a s satisfied o n t h e 
in format ion h e h a d that c i rcumstances h a d ar i sen w h i c h i n t h e pub l i c 
interes t m a d e it necessary for h i m to act in that w a y . ) 

[ABRAHAMS C.J.—What i s t h e purpose ?] 
I t i s m e r e l y to s h o w that H i s E x c e l l e n c y h a d brought h i s m i n d t o bear 

on t h e mat ter and that h e h a d the necessary author i ty for m a k i n g t h a t 
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order. My pos i t ion is that His Exce l l ency has very w i d e powers g iven 
t o h im under this c lause of the Order in Council and under the Order in 
Counci l as a whole , and he had full power to m a k e the order in question. 

[ A B R A H A M S C.J.—Are y o u going to contend that w e cannot inquire into 
the reasons for the exercise of His Excel lency's powers ?] 

That wi l l be m y submission. Your Lordships wi l l s ee that the wording 
of clause 3 is in clear and unmistakable terms. The position taken up by 
the pet i t ioner is, firstly, that the Governor can only exercise these powers , 
on the arising of an emergency , and secondly, that no such emergency 
has arisen. 

[ F . DE ZOYSA, K.C.—I do .not know whether the Attorney-General 
should state his case and I should reply or whether I should state m y 
case first and the At torney-Genera l should reply . ] 

[ A B R A H A M S C.J.—The Attorney-General has been asked to show cause 
and h e is endeavouring to show cause. The person detaining the body 
has to s h o w cause w h y h e is taking that course. ] 

The m a i n content ion raised by the petit ioner, against the val idity of 
this warrant is contained in paragraph 7 of the petit ion. ' With regard to 
t h e averments in that paragraph m y submiss ion w o u l d be that the 
l anguage of clause 3, is perfect ly clear, unambiguous and plain ; on a 
plain reading of the words of that clause, His Exce l l ency had full authority 
to m a k e the t w o orders in quest ion. A subsequent Order in Council dated 
March 21, 1916, amended the 1896 Order in Council in certain respects. 
T h e only reference to an e m e r g e n c y w a s in the recital of the Order in 
Counci l of 1916. 

[ A B R A H A M S C.J.—This w a s not intended by Her Majesty in Council to 
remain a permanent addition to the Statute Book—was it ?] 

It w a s intended that it should cont inue in operation and remain in 
operat ion so long as it w a s not revoked by a Proclamation issued by the 
Governor declaring that it has ceased to be in operation. 

The cont inuance of i ts operat ion therefore is not a matter w e can go 
into. 

It is submit ted therefore that the Order in Council c a m e into operation 
on its Proc lamat ion on Augus t 14, 1916, and it has not ceased to bo in 
operat ion, because no further Proclamat ion has been issued declaring 
that it has ceased to be in operation. 

[ A B R A H A M S C.J.—The w h o l e of the Order in Council indicates the 
purpose for w h i c h it w a s enacted. A n y o n e w h o reads it can appreciate 
that it i s a war - t ime measure or one to be used in t ime of grave civi l 
disorder and that it is a comple te restriction of the l iberty of the subject . ] 

It can also be brought into force on the apprehension of any danger-. 
[ A B R A H A M S C.J.—What sort of danger ?] 
Civ i l disorder and apprehension of disorder. 
[ A B R A H A M S C.J.—When w a s it last brought into force ?] 
In 1914. 
[ A B R A H A M S C.J.— That is during the war. That w a s a t ime of emer

g e n c y w h e n rapid act ion had to be taken to avoid disorder.] 
T h a t is a matter ent ire ly in the discret ion of the Governor. The l a w 

r e m a i n s in operation so long as it has not been revoked. 
[ A B R A H A M S C.J.—I see. S o w e are all subject to mi l i tary laws . ] 
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T7he Governor is no t l ike ly to m a k e an irrevocable order. Overr id ing 
p o w e r s are g i v e n to a Governor, but if h e abuse t h e m h e w o u l d b e a n s w e r 
able . 

T h e l iber ty of the subject i s a prec ious t h i n g w h i c h al l cher ish , but 
t h e r ights of the subject m u s t take second place to t h e sa fe ty of the S ta te . 
T h e powers , dut ies , &c, of a Colonial Governor are der ived f rom h i s 
Commiss ion and R o y a l Le t t ers Patent , Orders i n Counci l , local l a w s , &c , 
and a Governor cannot act contrary to the p o w e r s g i v e n to h im. C e y l o n 
i s e i ther a ceded or conquered territory, and, in e i ther case, there is t h e 
r ight of the C r o w n to leg i s la te for it. It is neces sary that the s u p r e m e 
p o w e r should, subject to certain safeguards, be v e s t e d i n a person, w h o i s 
a trusted and exper ienced officer of the Crown. H e is g i v e n Jthe fu l l e s t 
responsibi l i ty for mainta in ing the peace and good g o v e r n m e n t of t h e 
Colony, subject , of course, to any restr ict ions in t h e var ious i n s t r u m e n t s 
restrict ing h i s powers . 

T h e e l e m e n t a r y pr inc iple of G o v e r n m e n t is that the s a f e t y of the S t a t e 
is a mat ter of paramount concern and e v e r y other principle m u s t g i v e 
w a y to the safety of t h e State . 

[ABRAHAMS C.J.—But y o u say that t h e o n e body of m e n w h o c a n 
inqu ire into the l iberty of the subject are prec luded f r o m d o i n g so ?} 

If t h e r e w a s any infr ingement of any pr ivate r ight or pr ivate l iberty , 
w h i c h is s e ldom l ike ly to occur, t h e r e is a l w a y s an appeal to t h e C r o w n 
through the Secre tary of State , and u l t i m a t e l y t o Par l iament . A s t o 
w h e t h e r an e m e r g e n c y has ar isen or not i s a mat ter w h i c h cannot b e 
canvassed in a Court of law.' 

T h e Court w i l l not inves t iga te t h e c ircumstances i n w h i c h actiori w a s 
taken b y the Execut ive . Certain authori ty is v e s t e d in the s u p r e m e 
p o w e r to come to a dec is ion and take a certain l ine of action. T h e Court 
w i l l not try to find out the w h y and the where fore of acts w h i c h l ead t o 
such action be ing taken. 

(Cites King v. Inspector of Lemen Street Police Station', King v. Governor 
of Wormwoods Scrubs Prison", and Rex. v. Halliday".) 

[ABRAHAMS C.J.—That w a s a t i m e of w a r . ] 
• But soon after the war , there w e r e certain p o w e r s g i v e n to the e x e c u t i v e 
as e m e r g e n c y powers . 

[ABRAHAMS C.J.—There n e v e r w a s a n y power to deport a Br i t i sh 
subject . A n al ien has a l w a y s stood under a different footing. T h e r e 
m u s t be some v e r y grave s tate contempla ted before a Bri t i sh subject can 
be sent a w a y from a Brit i sh possess ion. ] 

T h e At torney-Genera l referred to Halsbury, vol. VI., p. 501 and s tated 
that the e x e c u t i v e w a s g i v e n t h e p o w e r to act in any s tate of e m e r g e n c y , 
but Par l iament must be s u m m o n e d to m e e t and consider w h e t h e r there 
w a s sufficient ground for such an order be ing put into force. S u c h a 
s i tuation arose in the general str ike w h e n those p o w e r s w e r e brought in to 
operation. 

[ABRAHAMS C.J.—It w a s the s ta te of e m e r g e n c y that m a d e the procla
mat ion to b e issued and then act ion could h a v e been taken. H e r e y o u h a v e 

1 {1920) 3 K. B. 72. * {1920) 2 K. B. 305. 
' 3 (1917) A. C. 200 ; Ex parte Zadig. 
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a proclamation issued certainly at a t ime of grave national peril. That 
t i m e vanished and it h a s not b e g u n again ; but the Order in Council is still 
in ex i s tence . ] 

It is not for us to conjecture w h a t the reason is for continuing the Order 
i n Council in operation. W e know that there are n o other emergency 
p o w e r s of that description g i v e n to t h e execut ive to m e e t s i tuations of 
emergency . There are certain provis ions of t h e Sta te Council (Order in 
Counci l ) Art ic le 49 w h i c h g ive the Governor emergency powers of a kind. 

[ABRAHAMS C.J.—If it w a s to b e a permanent addition to t h e Statute 
Book w h y should there b e a proclamation both as regards bringing it into 
force and terminat ing it ?] 

I t is not in tended to b e on the Statute Book for ever—it i s perhaps a 
m e a s u r e w h i c h should h a v e been repealed, and, in the opinion of some 
people , should not be o n the Statute Book. 

[ABRAHAMS C.J.—We k n o w the office of Governor is a h ighly responsible 
o n e but acts of Governors h a v e been quest ioned.] 

I a m aware that t h e y h a v e been quest ioned both in Courts and else
w h e r e ; but, if a Governor is required to go into a Court in matters 
connected wi th the exerc ise of his powers of this description and give 
reasons' for t h e act ion h e took, all the' damage wi l l be done—that is w h y , 
t h e Courts w i l l not inquire w h e t h e r the exerc ise of the powers have b e e n 
proper ly performed or w h a t the grounds are for his decision. A s to 
w h e t h e r the Governor has acted w i t h w i s d o m or not is a matter for w h i c h 
h e w i l l b e answerable to t h e Secretary of S ta te and through h i m to 
Par l iament . Where absolute p o w e r s are delegated to the execut ive 
t h e r e is theoret ical ly present the risk of abuse, but the legis lature must b e 
d e e m e d to h a v e r isked that Chance. A Governor is presumed to act 
reasonably , honest ly , and wise ly . Those w h o are responsible for the 
nat ional security m u s t b e the sole judge of w h a t the national security 
•requires. It i s submit ted that there is no justification for going outside 
the t erms of the Order in Council of 1896, because they wou ld be importing 
in to it o ther matters of w h i c h they had no certain knowledge . The 
M a g n a Carta does not apply to Ceylon. The only Engl ish l aw that wi l l 
b e in operat ion in Cey lon wi l l be that w h i c h is brought into force by an 
A c t of Par l iament or an Order in Council or by our local law. (Counsel 
c i ted King v. Arnolis1.) It is submitted that the preamble of the Order 
i n Counci l of 1916 cannot modify the terms of the Order in Council 
of 1896, because the l aw has to be construed according to the plain and 
l i teral m e a n i n g of t h e . l a n g u a g e used by the legislature. The preamble 
can on ly be m a d e use of for the interpretation of an enact ing part if there 
i s any ambigu i ty in it. The preamble cannot restrict or modify clause 3. 
If the words admit of but one clear and dist inct meaning then the 
l anguage cannot be control led b y the preamble. 

[ABRAHAMS C.J.—Why w a s the preamble inserted if it w a s not to be 
regarded ?] 

If the intent ion of the legis lature w a s in any w a y to restrict the powers 
of the Governor re lat ing to deportation, there w a s no reason w h y that fact 
should not h a v e b e e n ment ioned in c lause 3 itself—the provisions of 
c lause 3 are so w i d e as to enable e v e n a Brit i sh subject to b e deported. 

1 11 N: L. R, 266. 
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The whole object of the power of deportation is to give power to take 
action to get rid of an undesirable before any serious emergency has 
arisen. The legislature has allowed such a law to remain in force and it 
is not the duty of the Courts to inquire into it. 

It is submitted that the Court will not call for reasons which justify 
the executive in making an order of deportation. See King v. Secretary of 
States for Home Affairs, ex parte Duke of Chateau Thierry1 where a French 
Duke has been dealt with under the Aliens Restriction Act of 1916. 

This order was in effect a sort of subsidiary legislation, because the Act 
of 1916 was itself made by virtue of the powers conferred under the 
Imperial Act of 1914. 

It was not a prerogative Order in Council: it was a statutory Order in 
Council which the King in Council was authorised to make by an Imperial 
Act. Our Order in Council of 1896, as well as that of 1916, is a prerogative 
Order in Council and vests the Governor with power to make an order of 
deportation in regard to any subject of this Island. In the case of a 
prerogative Order in Council, it is not possible to inquire whether he 
had the power or not, because it must be assumed that he had the power. 
The power of the Courts to inquire into such a matter is itself derived 
from the same source and the Court will not inquire into the reasons why 
the King in Council gave the power to do those acts because, rightly or 
wrongly, that power has been given. 

My submission is that the power having been given to the Governor, if 
the Governor has exercised it within the four corners of that power, 
Your Lordships' Court will not inquire into the reasons why the Governor 
exercised his pov/er under that order. (See the judgment of Swinfen 
Eady L.J7.) The Court there held that it was not open to the Secretary 
of. State to order a deportation to any particular country, but that he 
could order a deportation to any country outside. It was held that the 
order of deportation was valid and that the Secretary of State was not 
required to justify his action in a Court of law .The two points decided 
were, firstly, that the Secretary of State had the power to make the 
deportation order and, secondly, that the person against whom the order 
was made was an alien. In this case, Your Lordships' Court will therefore 
merely inquire whether the person who made this order was the Governor 
and whether . . . . 

[ABRAHAMS CJ.—Can the Court in no case inquire into such an order? 
Is that your position?] 

It can, but only to find out whether it is ultra vires or not ; whether it 
was validly made by the person to whom the power was granted. 

[ABRAHAMS C.J.—And nothing beyond that?] 
That is my submission. 
These are wide powers even bordering on the arbitrary—although 

the Order in Council was brought into operation on. the outbreak of the 
war—when an emergency had actually arisen as a result of the outbreak 
of the war, yet it is hot contemplated that the Order in Council should 
cease to be in operation as soon as the war ended ; the Order in Council 
itself states that it shall continue to be in operation until another procla
mation is issued repealing it. 

1 (1917) 1 K. B. 922. * (1917) 1 K. B. 922, at p. 929. 
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M y submiss ion on this point is that w e are not concerned w i t h t h e 
reason for the cont inuance of the operation of the Order i n Couffcil 
a l though apparently tne necess i ty for it has ceased. 

M y posit ion is that the Order in Council remains in force until there 
is a proclamation—a subsequent proclamation—repeal ing it. If the 
e x e c u t i v e h a s taken action under i t in c ircumstances not warrant ing such 
action, or w i thout justification for it, then the execut ive w i l l be answerable 
to the proper authority. 

The point is no t whe ther this is a bad l a w or not. The legis lature has 
thought i t fit to vest a discretionary power in the Governor to deport 
persons. It w a s so done in the confidence that he—the Governor—would 
in every case act hones t ly and fairly. The legis lature has taken the risk 
of pass ing legis lat ion of this description by reason of the paramount 
necess i ty of safeguarding t h e interests of the public and the State. In 
t h e absence of any other legis lat ion—as far as w e are aware of—it is ho t 
unreasonable to expect legis lat ion of this description to be in ex i s tence 
g iv ing t h e e x e c u t i v e v e r y drastic powers to m e e t emergencies . 

In paragraph 8 of the pet i t ion it is a l leged that the arrest w a s i l legal , 
that the Governor had not the power to issue to the Pol ice an order f o r 
the arrest of Mr. Bracegirdle , or cause the order to be served or executed 
by the Police. 

May I draw Your Lordships' attention to the fact that under the 
Letters Pa ten t found in the Government Manual of Procedure, everybody 
i s required to obey and assist the Governor. 

[ A B R A H A M S C.J.—The Governor might h a v e told you or m e or anybody. ] 
In every country arrests are entrusted as a rule to members of the Pol ice 

Force. 
In reply to the Chief Just ice as to the posit ion of the Minister for Home 

Affairs in relat ion to the Pol ice , the Attorney-General stated that oh this 
point h e wou ld h a v e briefly to survey the constitutional posit ion of Ceylon. 

[ M A A R T E N S Z J .—Has the H o m e Minister to g ive h i s consent to every 
arrest?] 

No . 
[MAARTENSZ J.—Then w h y in this case?] 
There is no necess i ty . 
[ A B R A H A M S C.J.—Suppose the H o m e Minister refused to permit t h e 

arrest of Mr. Bracegirdle w h a t w o u l d be the posit ion?] 
T h e authori ty primari ly responsible for the G o v e r n m e n t of this Island 

is the Governor and the Governor is vested for the purpose of administer
ing the Island w i t h various powers , duties , &c. The Pol ice Department 
comes under the Execut ive Commit tee of H o m e Affairs and certain 
powers are ve s t ed in that Execut ive Committee . A Minister in Ceylon 
is n o t h i n g more than the mouthpiece of his Execut ive Committee . He 
is des ignated a Minister because, as Chairman of that Committee—he. is 
e lec ted by t h e Commit tee—the Governor entrusts to h i m a portfolio and 
te l l s h i m " Y o u shal l be m y Minister ", and the Governor is the person t o 
w h o m the Minister as such is responsible. There are, therefore, t w o 
dis t inct offices w h i c h the Minister holds : 

(1) Chairman of the E x e c u t i v e Committee , and 
(2) T h e Governor's Minister under the Constitution. 
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In t h e Governor are ve s t ed certain p o w e r s a n d funct ions and under t h e 
C e y l o n (Sta te Counci l ) Order in Counci l—the basis of our present const i 
tut ion—certa in subjects and p o w e r s w h i c h u s e d to be adminis tered 
b y the Governor through the H e a d s of Depar tments , prior to the present 
const i tut ion c o m i n g into operat ion w e r e v e s t e d in E x e c u t i v e C o m m i t t e e s 
under Art i c l e 32 of that Order in Council . 

[ A B R A H A M S C.J.—A Minister m e a n s a servant . Cabinet Ministers in 
E n g l a n d are Minis ters of the King . W h o are t h e Ministers in C e y l o n ? ] 

T h e y are also the King's Ministers in a sense because t h e y are required 
t o take the oath of a l l eg iance to s erve the King . 

[MAARTENSZ J.—Is any arrest b y the Po l i ce i l legal if the consent of the 
Minister h a s not been obta ined?] 

I do not k n o w w h a t m y learned friend's a r g u m e n t w i l l be o n that point. 
[ A B R A H A M S C.J.—You m i g h t first hear the arguments of Mr. Perera . ] 

H. V. Perera, K.C. (F. de 'Zbysa, K.C., w i t h h i m M. T. de S. Ameresekere, 
B. H. Aluwihare, J. R. Jayawardene, and N. M. de Silva), for pet i t ioner , 
s u b m i t t e d that his posi t ion w a s that there is a l imi tat ion of the e x e r c i s e of 
t h e "power b y the Governor, and that under the present const i tut ion the 
o r d e r to arrest a person cannot be e x e c u t e d by the Governor w i t h o u t the 
concurrence of the H o m e Minister, and that therefore it p r e s u m e s a certa in 
l imi ta t ion of power , a s suming that t h e p o w e r ex i s t s in t h e Governor , 
and that t h e p o w e r m u s t b e exerc i s ed subjec t to that l imitat ion. 

Your Lordships w i l l see that this is a mat ter v i ta l ly affecting the 
l iberty of the subject and the r ights of personal f r eedo m and l iberty . 
I t has b e e n said b y Lord Eldon that w i t h respect to t h e l iberty of t h e 
subject , the Courts are there to s trugg le t o secure it, w h i l e in th i s case i t 
i s sought to destroy it. (Cites In re Application of A. R. Shaw for a writ 
in the nature of habeas corpus1.) T h e l earned At to rney -Genera l argues 
t h a t as l ong as there is no proc lamat ion w i t h d r a w i n g th i s Order in Counci l , 
t h a t the Order in Counci l remains in force and that , as it reads, t h e 
p o w e r g i v e n to the e x e c u t i v e m a y be de l ega ted to a N a v a l or Mi l i tary 
Officer, and that the p o w e r could b e used at the abso lute discret ion of t h e 
author i ty exerc i s ing it in order ing a n y person at a n y t i m e to qu i t t h e 
Is land, and if the latter fai led to do so, h e m a y be forc ibly sent out of 
t h e Island. Quite apart from the purpose for w h i c h the p o w e r w a s 
exerc i s ed any person could be dr iven a w a y at any t i m e m e r e l y because 
h e w a s considered to be an undesirable . It i s not pre tended in th i s case 
t h a t this order w a s m a d e because there w a s a s tate of e m e r g e n c y or that 
s u c h a state of e m e r g e n c y w a s imminent . T h e Governor in th i s case 
has acted m e r e l y because that there w a s th i s p o w e r e x i s t i n g u n d e r 
sub-c lause 3 of article III. e m p o w e r i n g h i m to deport any person, for any 
reason h e considered reasonable , and w h i c h cannot b e canvassed in a 
Court of law. 

If there is such an un l imi ted p o w e r , un l imi ted b y occasion, c r b y 
t i m e , t h e n the l iberty of the subject does not ex i s t in Ceylon . M y 
c o n t e n t i o n is that it is l imi ted by reference to purpose , occasion, and t ime . 
I do not say, that the K i n g has not t h e p o w e r to l eg i s la te in a Colony l ike 
C e y l o n i n spite of t h e fact that that p o w e r to l e g i s l a t e w a s g i v e n to t h e 
39/18 1 (1861) Ramanathan's Reports 1860-1861, p . 116 
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State Council . This i s s h o w n i n t h e Dict ionary case, Abeyesefcera v. 
Jayatilaka1 w h e r e an Act of Indemni ty w a s passed to indemnify an a c t 
commit ted b y Sir D . B . Jayati laka. I agree w i t h the learned At torney -
General that unless there is an A c t of Par l iament w h i c h restricts t h e 
p o w e r of H i s Majesty t h e King , h i s leg is lat ive p o w e r s cannot b e questioned. 
S u c h a n act is not necessary in the present case w h e r e there are o ther 
l imitat ions in respect of taking a w a y from Brit ish subjects certain 
fundamenta l rights. 

It is submit ted that the principles laid d o w n in the Magna Carta apply 
to all Br i t i sh . subjects ; that the posit ion of^a Brit i sh subject i s the s a m e 
a n y w h e r e in the Empire. So far as the general principles are concerned, 
al l subjects o w e d al leg iance to the K i n g w h o had promised protection, 
certainly, in respect of the fundamental r ights and l iberties of the subject. 
It is a matter in w h i c h it can b e argued that there is a l imitat ion also o n 
the power of the King to legis late . In the Dictionary Case, the P r i v y 
Counci l did not ho ld that there w a s n o such l imitat ion but that the acts 
of indemni ty are of very frequent occurrence and that the K i n g has the 
power to indemnify persons w h o h a v e commit ted a p e n a l t y ; but for t h e 
K i n g to take a w a y the fundamental right of the subject wou ld be contrary 
to principle. 

M y content ion is not that this Order in. Council is ul tra vires but that 
one has to m a k e such l imitat ions as w o u l d not destroy the . fundamental 
r ights of t h e subject at all t imes . T h e K i n g cannot m a k e l a w s contrary t o 
the fundamenta l principles of the Brit ish Constitution, for instance, except 
ing persons from the general l a w s of the country or granting exc lus ive 
priv i leges to certain individuals . A n d w h e n a representat ive Government 
h a s b e e n granted to a Colony, the right to such legis lat ion ceases except 
that here in Ceylon certain matters are special ly reserved. (Cites Con
stitutional Laws of England (1922), 3rd ed., p. 425.) A fundamental right 
w h i c h is assured to every Brit ish subject as such has in this case been taken 
a w a y ; it destroys the l ink w h i c h binds the subject and the S o v e r e i g n — 

- a l legiance to the one and the protect ion to the other. In any constitution, 
in any l a w passed b y His Majesty, one wou ld not expect to find that it 
destroys the fundamenta l r ights of t h e subject . (Reads amending Ordi
nance of 1916). In this there is no reference to the execut ion of that 
power but the delegat ion of it to a Naval or Mil i tary Officer. T h e 
learned Attorney-Genera l argues that the Governor is not expec ted to act 
unreasonably , or in an unjust manner , but that in itself does not impose 
a legal l imitat ion on h i s powers , or that he w o u l d not wi thout just cause 
m a k e such an order. In the same breath, says the learned Attorney-
General , the Courts cannot inquire into it but in all cases w e have had 
to deal w i t h , there has b e e n special provis ion to m e e t emergencies , or 
threatened or imminent emergencies . If the power to act in such a w a y 
as to interfere w i t h the l iberty of the subject is not circumscribed in any 
w a y , t h e n there w i l l a l w a y s b e a l imi ted form of a l legiance and protection. 
I t m a y b e conceded that to some e x t e n t the King could think of leg is 
la t ion w h i c h modifies the right to personal l iberty in c ircumstances w h i c h 
w i l l h o t a l together destroy the right, but, if the p o w e r so conceded i s 
un l imi ted in scope, as to purpose, occasion, and t ime, and the persons 

' (1930) 33 N. L. R. 291. 



In re Mark Antony Lyster Braeegirdle.' 201 

i n respect of w h o m it can b e exerc ised, t h e n m y h iunble submiss ion is 
t h a t such a r ight cannot s i m p l y ex i s t . 

[ABRAHAMS C.J.—Is i t y o u r content ion that t h e Order i n Counci l i s n o 
l onger in force ?] 

I w i l l argue it a l ternat ive ly—that t h e l a w w a s brought in to b e i n g at a 
t i m e of e m e r g e n c y ; i t does not e x h a u s t al l Br i t i sh Colonies but p laces of 
strategic importance—they m a y b e bases for nava l operat ion in t i m e s of war . 

[ABRAHAMS C.J.-^-The Order in Counci l d is t inct ly s tates that i t r e m a i n s 
in force unt i l it is superseded b y a subsequent proc lamat ion that it i s 
n o longer in force. D o y o u s a y that it is i n force but w i t h modif ication ?] 

O n e has, I submit , to look at the w h o l e of i t—not in t h e w a y the l earned 
A t t o r n e y - G e n e r a l interprets it b y looking at o n e part icular c lause^-
w h i c h is no t t h e w a y of interpret ing a n y law—if t h e Governor a l l o w e d 
t h e Order in Council to remain operat ive i n Cey lon , it m u s t be r e m e m b e r e d 
that it w a s introduced at a t i m e of e m e r g e n c y , to m e e t a s i tuat ion that 
m i g h t b e created from s u c h an. e m e r g e n c y and t h e p o w e r s h a v e t o b e 
invoked in accordance w i t h t h e c ircumstances w h i c h i t w a s rea l ly in tended 
to meet . W h e t h e r the p o w e r s are u n l i m i t e d or not, m y content ion is 
t h a t t h e p o w e r w a s conferred for o n e purpose and I say t h a t p o w e r s 
conferred for one purpose cannot b e used for another purpose—that i s t h e 
f u n d a m e n t a l principle in l a w govern ing t h e conferment of powers . 

[ABRAHAMS C.J.—What about the present case ?] 
In the present case w e are to ld that i t w a s i s sued i n the publ ic i n t e r e s t -

not at a t i m e of e m e r g e n c y of w h i c h judic ial not ice can b e taken. 
[ABRAHAMS C.J.—It has b e e n sugges ted that the cont inued presence of 

this g e n t l e m a n (Mr. Braeegirdle) m i g h t l ead to unrest . A n d it is further 
s u g g e s t e d that w e h a v e n o jur isdict ion t o inquire in to th i s . ] 

M y submiss ion is that the Court has a m p l e jurisdict ion to inquire into 
th i s m a t t e r ; and i t is t h e d u t y of t h e Court to inquire in to t h e quest ion 
w h e t h e r such a s i tuat ion h a d i n fact ar isen or not. 

[ABRAHAMS C.J.—Supposing, that i n c o n s e q u e n c e of certain inf lamma
tory observat ions m a d e b y a person,, there w a s dist inct e v i d e n c e of 
there be ing unrest or b loodshed, do y o u sti l l argue that such an order 
c o u l d not h a v e b e e n m a d e ?] 

In that case, the Court has to inquire w h e t h e r there w a s s u c h a danger 
of unrest . 

[MAARTENSZ J .—May not the Governor act oh informat ion rece ived 
b y h im if it s e e m e d to h i m that such a danger w a s imminent , and that the 
s i tuat ion could b e saved b y t h e remova l of that part icular person ?] 

T h e power does not ex i s t to b e exerc i sed b y t h e Governor un les s there 
is an emergency , and t h e Courts h a v e t h e p o w e r to inquire w h e t h e r such 
a s i tuation had in fact arisen or not. 

[MAARTENSZ J.—Is it no t for the Governor to dec ide w h e t h e r there is 
s u c h an emergency? ] 

N o , I submit .; it is for the Court to decide. 
[ABRAHAMS C.J.—Your posit ion is that t h e Governor has not the p o w e r 

t o i ssue this proclamation un les s there is a s ta te of e m e r g e n c y and h e has 
not the p o w e r to g ive effect to the t e r m s of this Order in Counci l un le s s 
that e m e r g e n c y ex i s t s ?] 

That is so. 



2 0 2 In re Mark Antony Lyster Bracegirdle. 

It is submitted that the fundamental right referred to w a s secured from 
principles set out in the Magna Carta and that it did apply to the ex tent 
that it w a s applicable "with regard to the rights w h i c h are enjoyed b y 
Brit i sh subjects in any, part of the Empire. If there w a s no l imitat ion as 
long as that Order in Council remained in force since 1916. no British 
subject in Cey lon enjoys the fundamental right of Brit ish freedom. I 
w o u l d draw your Lordships' at tent ion to the implicat ion of the argument 
of the learned Attorney-General that so long as it w a s in force, there w a s 
no right of personal l iberty in Ceylon. Therefore, there is a very strong 
presumpt ion that Her Majesty never intended that this Order in Council 
should be in force w h e t h e r there w a s war or not. H e does not argue that 
the Order in Council is ultra vires but his submiss ion is that the order is 
one that must b e construed w i t h due regard to fundamental rights. 

It is submit ted that the Order in Council did not enact any general 
law, but it on ly conferred certain powers on the Governor to make 
regulations. The old c lause 3 (1) w a s repealed in 1916 and there w a s 
a subst i tut ing sub-clause 1 (A) put in. The old clause 3 (1) did not 
confer powers on the Governor. It w a s a t ime of w a r and one can w e l l 
understand such an order coming into force. It is a fundamental 
rule in construing powers granted b y . l aw t o . have regard to the pur
pose for w h i c h those powers w e r e conferred. The powers cannot be 
unl imited. If the powers conferred for one purpose are used for another 
the Courts can inquire into it. (Cites Maxwell (7th ed.), p. 71.) If 
one reads the provis ions of the Order together, one comes to the con
clusion that they w e r e powers undoubtedly intended to be used 
not at all t imes but under special c ircumstances. A state of emergency 
must exist , and the Court w i l l And out not w h a t the degree of emergency 
is, but w h e t h e r there is an emergency . (Cites a case reported in t h e 
" Citizen", Straits Settlements, also cites Appl icat ion for writ of habeas 
corpus for the production of the body of W. A. de Silva \ ) A s in the case of 
t h e Par l iament , w h e n a l a w w a s enacted by H e r Majesty in Council 
g iv ing the Governor great powers , there w o u l d also then be such 
l imitat ions. 

[The Chief Just ice drew the attention of Counsel to a Pr ivy Council 
judgment in a Nigerian case—Eshugbayi Eleko v. The Officer Administering 
the Government of Nigeria*—where a Nat ive Chief w a s ordered by the 
Governor to l eave a particular area ; the Nat ive Chief applied for a wr i t 
of Tiabsas corpus on the ground that the c ircumstances in w h i c h the order 
w a s issued did not apply to h im. ] 

Your Lordships wi l l see that in that case power w a s express ly g iven to 
the Governor to deport the Nat ive Chief after he had been removed from 
office. A n d in that case, the petit ioner quest ioned both orders—the 
order to l eave—and the order of arrest, on the grounds that he w a s not a 
N a t i v e Chief and did not hold office and that h e w a s not deposed from 
office, and that, therefore, the Governor's order w a s il legal. The Court 
refused to go into the definition' of the term " nat ive chief " wh ich w a s 
g i v e n rather a^loose definition . . . . the case is helpful in that it 

' w a s he ld there that the Court h a d the power to inquire into the condi
t ions precedent to the issue of the order. (Reads extracts from the judg
ment . ) If the Governor acted pure ly for some private reason, pretending 

1 (1915) 18 N. L. R. 277. - (1931) Appeal Cases 662. 
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to act in the publ ic interest , t h e n it w i l l be t h e d u t y of t h e Court to d r a w off 
the m a s k and revea l real i ty . It m a y w e l l be an hones t m i s t a k e . . . . 

[ A B R A H A M S C.J.—You are d i s t inguish ing b e t w e e n abuse and m i s u s e 
of p o w e r s ?] 

That is so. If there is a condit ion precedent to the exerc i se of a p o w e r — 
ei ther expres s ly s tated or b y neces sary impl i ca t ion—then the Court can 
inquire w h e t h e r that condit ion precedent to it e x i s t e d at the t i m e t h e 
order w a s issued. A s I submit ted , an order m i g h t be i s sued not i n the 
publ ic interest but in the pr ivate interes t—as a resul t of perhaps s o m e 
r ivalry b e t w e e n the e x e c u t i v e officer and s o m e o n e else , and it m i g h t b e 
proved that such an order is not in t h e publ ic interest . M y content ion is 
that the' Courts h a v e the p o w e r to find out w h e t h e r t h e Governor d irected 
h imse l f propei-ly to the quest ion. I referred to the fact that t h e s e p o w e r s 
could be de legated to a N a v a l or Mi l i tary off icer; such a de legat ion 
b e c o m e s necessary on ly in t i m e of w a r and not in t i m e of peace . It i s 
clear, therefore, that this c lause w a s m e a n t to be u s e d o n l y in t i m e of 
w a r . It is palpable and apparent on the face of it that these p o w e r s are 
p o w e r s to be used on ly at certain t i m e s and for certain purposes . A s s u m 
ing that in Cey lon a person goes about m a k i n g speeches w h i c h are ca l 
culated to be detr imenta l to , the prest ige of a cer ta in sect ion, w i l l it c o m e 
under this Order in Counci l ? Is such a n order necessary as a m e a s u r e of 
securi ty ? If the express ion w h i c h occurs in the p r e a m b l e to t h e s econd 
Order in Counci l is to be considered, t h e n the quest ion arises as to w h e t h e r 
a state of e m e r g e n c y ex i s t ed at t h e t i m e t h e order w a s m a d e . O n t h e 
quest ion of t h e l iberty of the subject , Mr. Braeeg ird le is a n E n g l i s h m a n ; 
a n d h e is fu l ly ent i t l ed to the m e a s u r e of protect ion to w h i c h an E n g l i s h 
m a n in England or a n y w h e r e e l se w o u l d b e ent i t led . (Refers to t h e 
Articles of Capitulation, 1796). One of the t e r m s is that the subjec t s of 
Cey lo . i shal l enjoy all the l ibert ies and pr iv i l eges of Her Majesty 's subjects . 
T h e Courts h a v e p l a y e d no smal l part in es tabl i sh ing the l iberty of t h e 
subjec t and the final p lace w h e r e these mat ter s are inves t iga ted are the 
Courts. W i t h regard to the e x i s t e n c e of the r ights , obl igat ions , dut i e s 
and powers , the Courts are the last Tribunal of Appea l . T h e Court h a s 
t h e p o w e r to i n v e s t i g a t e f t t h e ques t ion and say " Wel l , t h e y h a v e acted 
l e g a l l y " , and there the m a t t e r ends . T h e Court h a s t h e p o w e r to 
ascertain w h e t h e r such an order w a s m a d e because it w a s d e e m e d to b e for 
t h e publ ic good or for any o ther reason. If the Court is satisfied that t h e 
order w a s m a d e because the Secre tary of S ta te d e e m e d it to be for t h e 
publ i c good, then, of course, the Court cannot go b e y o n d that. 

[ A B R A H A M S C.J.—Supposing a person c a m e forward and filed a n 
affidavit s tat ing that h e is prepared to s h o w that an order i ssued on h i m 
w a s not for the publ ic good but for pr iva te reasons , has t h e Court t h e 
p o w e r to inquire into i t ?'] 

M y submiss ion is that the Court h a s the p o w e r to inquire into t h e 
affidavit w h i c h has to b e answered . L e t u s take a case w h e r e a m a n 
s a y s h e k n o w s certain th ings about a part icular indiv idual and that h e 
is about to e x p o s e that individual , and so an order of deportat ion h a s - b e e n 
i s sued on h i m , is not the Court go ing to inquire into i t ? P o w e r s are 
g i v e n to b e u s e d for certain publ ic purposes and if t h e y are u s e d for 
pr iva te purposes , t h e y can be quest ioned. M y submiss ion has b e e n that 
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w h e n a p o w e r is granted for one purpose, e v e n the bona fide use of it for 
another purpose is an "abuse of that power. The recital in the preamble 
controls t h e w h o l e situation. W h a t w e are real ly concerned about h e r e 
is w h e t h e r the power has been lega l ly used in this case. 

If as the learned Attorney-General contends, the Order in Council 
g ives un l imi ted p o w e r to the Governor to deal w i t h persons in that w a y , 
w h a t w a s then the necess i ty for a specific ment ion of clause 3 in this 
Ordinance ? T h e affidavit s tates that t h e s Governor acted because h e 
thought it is in the publ ic interest to make that order. There w a s no 
state of emergency either ex i s t ing or imminent . A n d m y submiss ion is 
that except under a proclamation m a d e b y the Governor of a state of 
emergency , w h e n h e considers there is one, the powers of the Governor are 
l imited in that the Governor cannot cause the arrest of a person except 
w i t h t h e concurrence of the H o m e Minister. 

W h e r e an e x e c u t i v e officer is g i v e n the power to " cause a m a n to be 
arres t ed" that arrest m a y b e carried out by the Governor ordering a 
person, w h o is bound to obey h i s order to arrest the man. The other w a y 
in w h i c h it m a y be done is by ordering a person w h o is not bound to obey 
that order, but one w h o w i l l accede to that order and in that w a y the 
arrest is carried out. If t h e Order in Council stood w i thout any modifica
t ion of that p o w e r b y subsequent legislation, it is immaterial to w h o m the 
Governor i s sued that order or request . According to the later Order in 
Counci l , ' this p o w e r to cause arrest undergoes a modification in regard 
to the w a y in w h i c h the power is e x e r c i s e d . The quest ion remains 
w h e t h e r the present custody is i l legal. I t is submit ted that the words 
" incapable of be ing exercised after the sa id d a t e " undoubted ly m o d i f y 
certain powers w h i c h w e r e ves ted in t h e Governor prev ious ly and w h i c h 
w e r e in ex i s t ence at the t ime the Order in Council became operative. 

Counsel cited a case reported in (1920) 13 K.B. 311; Sarno case'; 
Maxwell, pp. 71 and 109; M a x w e l l ' s Interpretation of Statute (4th ed.), 
chap. III.; The Government of the British Empire by Prof. Berriedale Keith, 
(chap. VII. part I . ) — ' T h e R u l e and the Rights of the Brit ish S u b j e c t ' ; 
W a l t e r Pereira's Lau>s of Ceylon, p. 38. 

The Governor has been mis informed w i t h regard to the scope of h i s 
p o w e r and the power has been exerc ised on the basis that the power w a s 
unl imi ted and can be exerc i sed for any purpose w h i c h is desirable. 

E. A. L. Wijeyewardene, S.-G., in rep ly .—When a l aw is expressed in 
clear and unambiguous language , there is no rule of construct ion w h i c h 
enables a Court to refer to the preamble or the history of the legis lat ion 
Or any surrounding c ircumstances t o ascertain the intent ion of the 
legis lature—see Wi l l i s v. Gipps, * Salfceld v. Johnston and others,' Lyall v. 
Narayanan.' 

Artic le III., 3, of the Order in Council of October 26, 1896, is expressed 
in v e r y clear language . It is, therefore, not w i t h i n the province of a 
Court of l a w to refer to the preamble of this Order in Council or t h e 
a m e n d i n g Order in Counci l of March 21, 1916, in order to construe t h e 
plain m e a n i n g of this Art ic le . 
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A close examinat ion of the var ious sub-paragraphs of Ar t i c l e III. s h o w s 

that w h e r e the Order authorised the Governor to exerc i s e h i s p o w e r s o n l y 
w h e n h e considered i t necessary to do so in connect ion w i t h t h e d e f e n c e 
of the Colony, it s tated so in expres s t erms {vide sub-paragraphs ( 5 ) , (6), 
and (8) ) . Sub-paragraph (3) m a k e s no re ference to t h e de fence of t h e 
Colony and the leg is lature should be cons idered to h a v e g i v e n unfe t tered 
authori ty to the Governor under that sub-paragraph. 

[ABRAHAMS C.J.—Where v io l ence is done to t h e fundamenta l principles , 
. is i t suggested that one cannot look at the s tatute as a w h o l e or to anyth ing 

e l se to s a y w h e t h e r the p o w e r has been g i v e n u n t r a m m e l e d ? 
M y submiss ion i s that t h e va l id i ty of < a colonial l aw d e p e n d s o n the 

Colonial L a w Val id i ty Act , 1865, and not on the fact of i t s be ing in 
harmony w i t h the principles of the Bri t i sh Const i tu t ion—vide Abeyasekere 
v. Jayatilaka,' Dias v. The Attorney General.' 

In Eshugbayi Eleko v. The Officer Administering * the Government oj 
Nigeria' the E leko contes ted t h e va l id i ty of the order against h i m m a i n l y 
on quest ions of fact. H e contended that h e w a s not a n a t i v e chief, that h e 
w a s not deprived f rom Office and that there w a s no n a t i v e l a w requir ing 
the removal of a chief as referred to in the Deposed C h i e f s R e m o v a l 
Ordinance of 1917. 

Cwr. adv. vult. 
M a y 18, 1937. A B R A H A M S C.J.— 

This is a case in w h i c h a rule nisi has been granted for a w r i t of 
habeas corpus. T h e subject of the wri t , Mark A n t o n y L y s t e r Brace 
girdle, is an Engl ish-born Brit ish subject . W e h a v e heard this case 
w i t h most anxious care, and I approach the quest ion of our dec i s ion 
w i t h equa l ly anx ious considerat ion as m u s t a l w a y s be done b y H i s 
Majesty's Judges w h e r e the l iberty of the subject i s concerned. 
Mr. i>racegirdle asserts that the Pol ice , through the Governor , h a v e , 
ser ious ly restrained h i s l iberty. On the o ther hand it i s c l a i m e d o n 
behalf of the Governor that the restraint of Mr. Bracegirdle 's l iber ty 
has taken place l ega l ly and by reason of an absolute p o w e r v e s t e d i n t h e 
Governor. Our duty as J u d g e s in such mat ters is pne w h i c h m u s t b e 
discharged w i t h the greatest care. In R e x . v. Superintendent of Chiswick 
Police Station, ex parte Sacksteder, * Scrutton L.J. said. 

" I approach the considerat ion of this case w i t h the a n x i o u s care 
w h i c h H i s Majesty's J u d g e s h a v e a l w a y s g iven , and I h o p e w i l l 
a l w a y s g ive , to quest ions w h e r e it is a l l eged that the l iberty of the 
subject according t o t h e l a w of E n g l a n d h a s b e e n interfered w i t h 
. . . . This jurisdict ion of H i s Majesty 's J u d g e s w a s of o ld 
the only refuge of the subject against t h e u n l a w f u l ac t s of t h e 
Sovere ign . It is n o w frequent ly the o n l y re fuge of t h e subjec t aga inst 
t h e u n l a w f u l acts of t h e E x e c u t i v e , t h e h i g h e r officials, or m o r e 
f requent ly t h e subordinate officials. I h o p e it w i l l a l w a y s r e m a i n 
the duty of Hi s Majesty 's J u d g e s to protect those people ." 

I c o n c e i v e that it i s no l e s s the d u t y of H i s Majesty 's J u d g e s i n th i s 
Is land to afford t h e s a m e protect ion, but I th ink it is n o t out of p lace 

• (1930) 33 2f. L. if. 291. ' (1931) Appeal Caret 662. 
1 20 V. L. K. 193. * (1918) 1 K. B. 618, at p . 589. 
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t o bear in mind that w e must proceed w i t h the utmost impartial i ty and 
caution lest w e unduly . i e t t er the leg i t imate action of the Execut ive . 

The facts, so far as they are material for our consideration of the case, 
are t h e s e : On the-21st of last month (April) an order s igned by the 
Governor w a s served upon Mr. Bracegirdle requiring h i m to quit the 
Is land on or before 6 P . M . four days later. H e omitted to comply w i t h 
that order, and on t h e even ing of the 7th of this month he w a s arrested 
b y an officer of Pol ice purporting to act under the authority of the 
Governor. A n actual order w a s is.sued by the Deputy Inspector-
General , Criminal Invest igat ion Department , which , in addition to 
authoris ing the arrest of Mr. Bracegirdle , directed the officer of Pol ice 
execut ing the order to place Mr. Bracegirdle on board any ship proceeding 
from Ceylon to Austral ia , w h i c h Domin ion w a s , it w o u l d appear, 
Mr. Bracegirdle's last place of res idence before h e came to this Island. 
T h e reasons w h i c h prompted His Exce l l ency to take this action h a v e 
not been placed before us in detail,- but it is not necessary, for the 
purposes of our decision, that they should have been. It is, however , 
notorious that Mr. Bracegirdle w a s a l leged to have comparat ively 
recent ly expressed his v i e w s on certain polit ical and social aspects of 
l i fe in Ceylon, and there is no harm in assuming that the Governor w a s 
of opinion that Mr. Bracegirdle's actions and utterances justified his 
removal from the Island. ' That is so far as I need refer to the antecedent 
facts of the matter. A n application for a wr i t of habeas corpus w a s 
immedia te ly made o.ri Mr. Bracegirdle's account, and it wa s submitted 
that the order of the Governor w a s ultra vires. This order purported 
to h a v e been made under Art ic le III., 3, of the Order in Council of 
October 26, 1896, the exact words of wh ich provision I shall present ly 
se t out. It w a s a l leged in support of this submiss ion ( the case 
h a s been main ly fought o n the point) that an order under Art ic le III., 3 , 
of the said Order in Council could only be made on the arising of an 
emergency , and that no such e m e r g e n c y as w a s contemplated by the 
Order in Council had arisen, and that e v e n if such an emergency had 
arisen no order could be made wi thout prior proclamation of the 
emergency . I t , w a s also a l leged that the arrest itself is i l legal inasmuch 
as certain const i tut ional changes brought about by the State Counci l 
Order in Council , 1931, precluded the Governor from employ ing the 
Police for t h e ' purposes of making the arrest. The Order in Council 
in quest ion w a s enacted on October 26, 1896. I think that it is 
desirable to summarise its provis ions, and w h e n I reach Art ic le III., 3, 
I shall g ive the w h o l e of its text . 

Art ic le I. is the enact ing Art ic le and it is stated that the Order shall 
h a v e effect in the Colonies that are specified in the Order in Counci l— 
these Colonies are, Malta, St. Lucia, Sierra Leone, Ceylon, Hong Kong, 
Maurit ius , Straits' Se t t l ements , St. He lena—and it w a s to h a v e . e f f e c t 
in a n y of these Colonies w h e n procla imed by the Governor of such 
Colony. It w a s t o ; cont inue in operat ion unti l the Governor issued 
another proclamation declar ing i t s operation to h a v e ceased. 

A r t i c l e . III., 1, p laces every person w ^ h i n the l imits of the Colony 
under mi l i tary law, but this provis ion is replaced by a provision in *he 
a m e n d i n g Order in Council of 1916, to w h i c h I .shall present ly refer. 
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Art i c l e III., 3, w h i c h is the provis ion in dispute , reads as f o l l o w s : — 
? T h e Governor m a y order any person to quit^ $he. _Coiony, or a n y 
part of or place in the Colony, to be specified in such^oraeT^and if a n y 
person shal l refuse to obey ai\y such order the Governor m a y cause 
h i m to be arrested and removed from t h e Colony, or from such part 
thereof, or place therein, and for that purpose to be placed on board 
of any ship or boat." 
Art ic le III., 4, enables the Governor to m a k e any regulat ions re la t ing 

t o ports and harbours and the m o v e m e n t of sh ips and boats, w h i c h 
regulat ions are declared to supersede for the t i m e be ing any provis ion 
of any law in the Colony. 

B y Art ic le III., 5, the Governor is e m p o w e r e d to require any person 
to do any work or render any personal service w h i c h t h e Governor m a y 
think necessary in connect ion w i t h the de fence of the Colony. 

B y Art ic le III., 6, the Governor m a y requis i t ion any animals , veh ic l e s , 
ships, boats , or any personal property be long ing t o a n y b o d y if t h e 
property is required in connect ion w i t h the de fence of t h e Colony, and 
if compl iance is not m a d e w i t h t h e requis i t ion t h e property m a y b e 
seized. 

Art ic le III., 7, enables the Governor to take over for publ ic purposes 
t h e bui ld ings or other property inc luding gasworks , e lectr ic l i gh t w o r k s , 
nnd w a t e r suppl ies , and if h e th inks it necessary for t h e d e f e n c e of t h e 
Colony h e m a y destroy any bui ld ings or r e m o v e any property from o n e 
place to another. 

Ar t i c l e III., 8, enables t h e Governor to e x e r c i s e control o v e r a n y 
ra i lway if h e th inks it is necessary in connect ion w i t h the d e f e n c e of t h e 
Colony. 

Art i c l e III., 9, e m p o w e r s t h e G o v e r n o r to se ize food suppl ies , fue l , 
and minera l oils , and to sel l t h e m and to pay the proceeds into t h e 
Treasury. 

Ar t i c l e III., 10, enab le s the G o v e r n o r to control food prices b y 
proclamation. 

Ar t i c l e III, 11, enables the Governor w h e n h e th inks it necessary for 
the de fence of the. Colony to control the trade in in tox ica t ing l iquors. 

Art i c l e III., 12, is a compensat ion provis ion for property se ized and 
destroyed. ' 

A r t i c l e III., 13, prov ides a Board to cons ider c o m p e n s a t i o n o r 
r e m u n e r a t i o n for w o r k done or property seized. 

Ar t i c l e I I I , 14, i s anci l lary to A r t i c l e III., 13. 
A r t i c l e III., 15, enab le s a n y person author ized b y t h e G o v e r n o r in 

wr i t ing t o enter upon any land or h o u s e and e x a m i n e and inspect it , 
and, if necessary , to use force to effect such entry . 

A r t i c l e III., 16, prov ides for t h e conv ic t ion and p u n i s h m e n t of p e r s o n s 
w h o fail to comply w i t h any order or requis i t ion, or h inders t h e carry ing 
out of a n y o.-der or requis i t ion. 

Ar t i c l e III., 17, re l i eves a n y person f rom t h e c o n s e q u e n c e s of a n y 
breach of contract w h i c h h e m a y h a v e c o m m i t t e d in c o n s e q u e n c e of 
h a v i n g o b e y e d any order or requis i t ion. 

Art i c l e HI., 18, enables the G o v e r n o r t o i s sue a proc lamat ion post 
poning t h e p a y m e n t in respect of rent or other m o n e y s d u e and p a y a b l e , 
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and the period of matur i ty of negot iable instruments , and. enables h im 
t o suspend for any period of t i m e t h e execut ion of the judgments of 
Civi l Courts and the enforcement of their processes, if h e considers that 
" o w i n g to c ircumstances arising out of t h e state of w a r ' o r the immediate 
apprehens ion of war, the immediate execut ion of such judgments or 
en forcement of such process w o u l d be . inequitable or inexpedient ." 

This Order in Council w a s not brought into operation unti l a procla
mat ion of A u g u s t 5, 1914, declared that it c a m e into operation, and 
in the same Government Gazette in .which this proclamation w a s publ ished 
there w a s another proclamation declaring a state of war b e t w e e n Great 
Bri ta in and the G e r m a n Empire. 

On March 21, 1916, • an Order in Counci l w a s passed amending the 
Order in Council of 1896, by subst i tut ing for Art ic le III., 1, that is to say, 
t h e Art ic le declaring al l persons in the Is land subject to mi l i tary law, 
an e x t e n s i v e provis ion to enable t h e Governor to m a k e regulat ions for 
t h e publ ic safety and the defence of the Colony, and providing for m a n y 
mat ter s in connect ion w i t h these purposes, but it is not necessary to 
enumerate all these . The preamble to this Order in Council reads as 
fo l lows : — 

" W h e r e a s by an Order in Council dated the 26th day of October, 
1896, (hereinafter referred to as the principal Order) H e r Majesty 
Q u e e n Victoria w a s pleased to m a k e provis ion for the security of the 
Colonies m e n t i o n e d in t h e schedule t o that Order in t imes of 
emergency ." 

I t w a s further declared that , the amending Order w a s to b e construed 
and read as one w i t h the Order in Council of 1896. 

N o w in answer t o an affidavit supporting t h e application for a w r i t 
of habeas corpus w h i c h repeated the object ions to the val id i ty of the 
Governor's order, w h i c h I h a v e detailed, above, an affidavit w a s put in 
on behalf of the C r o w n which w a s s w o r n by the Secretary to His 
E x c e l l e n c y and w h i c h a l l eged that t h e order of t h e Governor o n w h i c h 
t h e arrest w a s effected w a s m a d e in the public interest . The learned 
At torney-Genera l , in s h o w i n g cause against the Rule , argued strenuously 
that Art ic le III., 3, g a v e the Governor absolute power to m a k e the 
order. That is to say, h e contended that the Courts had no authori ty 
to inquire into the c ircumstances under w h i c h the order w a s i s s u e d . v 

H e emphas ized w h a t h e described as the clear unambiguous words of 
Art ic le III., 3, and in reply to the content ion on behalf of Mr. Bracegirdle 
that the order of the Governor could be issued only in t imes of emergency , 
h e argued that a l though this express ion " t imes of emergency " occurred 
in the preamble to the amending Order in Council , 1916, and a l though 
the amending Order is to be read as o n e w i t h the principal order, see ing 
that the w o r d s in Art ic le III., 3, w e r e clear and unambiguous they could 
not b e control led in a n y w a y b y the words of the preamble. H e 
po inted out that the proc lamat ion of A u g u s t 5, 1914, had never b e e n 
revoked , and that in v i e w of Art ic le I. ( the enact ing Art ic le of the Order 
in Counci l of 1896) to the effect that the Order in Council w a s to remain 
i n force unt i l revoked, b y a subsequent proclamation, w h i c h proclamation 
had not b e e n issued, it w a s conclus ive that, w h a t e v e r c ircumstances 
m i g h t be- ex is t ing , and h o w e v e r m u c h the cont inuance in operat ion of 
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t h e Order in Counci l m i g h t be crit icised, t h e fact that V the Order w a s 
in operat ion and that the w o r d s of Ar t i c l e III., 3, are c lear and 
u n a m b i g u o u s g a v e the Governor the p o w e r s w h i c h h e h a d exerc i s ed a n d 
w h i c h h e c la imed w e r e b e y o n d the scrut iny of the Court. 

N o w this p o w e r c la imed b y the l earned At torney -Genera l i s a v e r y 
w i d e power , and if the l eg i t imacy of t h e c la im is a d m i t t e d it m e a n s 
t h a t f rom A u g u s t 5, 1914, r ight d o w n to t h e present day , t h e n i n t h e 
w o r d s of Mr. Perera , w h o appeared in support of the Rule , v there h a s 
b e e n in contempla t ion of l a w no personal l iberty in Ceylon . I t i s sa id 
by the learned A t tor n e y - G e n e ra l that e x e c u t i v e officers w h o h a v e 
e x t r e m e p o w e r s conferred u p o n t h e m are a s s u m e d to e x e r c i s e t h e s e 
p o w e r s prudent ly and jus t ly . That is no doubt true but Mr. Perera , 
h o w e v e r , po ints out that it i s not a q u e s t i o n of w h a t t h e G o v e r n o r i s 
l ike ly to do, but it i s a ques t ion of w h a t h e can do, a n d that i n order t o 
s e e w h e t h e r i t w a s in tended that abso lute p o w e r s in respect to. th i s or 
a n y other provis ion of t h e Order in Counc i l h a v e b e e n conferred u p o n 
t h e Governor t h e remain ing prov i s ions of the Order in Counci l s h o u l d b e 
looked at. There is s trong author i ty to t h e effect that the Leg i s la ture 
d o e s not in tend to interfere w i t h e x i s t i n g l a w a n d that it w o u l d r e q u i r e 
c lear and unmis takable l a n g u a g e to d i s lodge that presumpt ion . I n 
Chapter III., Maxwell on "The Interpretation of Statutes" (4th ed.), 
p. 132, t h e f o l l o w i n g passage occurs : — 

" I t is in the last degree improbable that t h e Leg i s la ture w o u l d 
over throw fundamenta l principles , in fr inge r ights , or depart f rom t h e 
genera l s y s t e m of l aw, w i t h o u t e x p r e s s i n g "its in t en t ion w i t h i rres i s t ib le 
c l e a r n e s s ; and to g i v e a n y s u c h effect to g e n e r a l w o r d s , s i m p l y 
because t h e y h a v e that m e a n i n g i n the ir w i d e s t , or usual , or natura l 
sense , w o u l d be to g i v e t h e m a m e a n i n g in w h i c h t h e y w e r e not rea l ly 
used. Genera l w o r d s and phrases , therefore , h o w e v e r w i d e a n d 
comprehens ive in their l i teral s ense , m u s t b e cons trued as s tr ic t ly 
l i m i t e d to t h e ac tua l objec t s of t h e Act , a n d a s not a l t er ing t h e l a w . 
beyond." 

T h e r e can b e no doubt that in Br i t i sh terr i tory t h e r e is t h e f u n d a m e n t a l 
principle of l a w enshr ined in M a g n a Carta that no person can b e d e p r i v e d 
of h i s l iberty e x c e p t b y judic ia l process . T h e f o l l o w i n g p a s s a g e f rom 
The Government of the British Empire b y Professor B e r r i e d a l e Ke i th , 
i s i l luminat ing and ins truct ive . I n C h a p t e r VII . of P a r t I., h e d i s 
cusses " T h e R u l e of L a w and t h e R i g h t s of t h e S u b j e c t " p. 234. 
H e s a y s : — 

" T h r o u g h o u t t h e Empire t h e s y s t e m of G o v e r n m e n t is d i s t ingu i shed 
b y t h e predominance of the ru le of l a w . T h e m o s t o b v i o u s s ide of 
th i s concept ion is afforded b y t h e pr inc ip les that n o m a n can b e m a d e 
t o suffer i n person or proper ty s a v e t h r o u g h t h e ac t ion of t h e ord inary 
Courts after a publ ic trial b y es tab l i shed l ega l rules , and that -there 
i s a definite b o d y of w e l l k n o w n lega l pr inc ip les , e x c l u d i n g arbitrary 
e x e c u t i v e action. T h e v a l u e of t h e pr inc ip les w a s m a d e o b v i o u s 
e n o u g h dur ing the w a r w h e n v a s t p o w e r s w e r e necessar i ly conferred 
o n the e x e c u t i v e b y s tatute , u n d e r w h i c h r ights of ind iv idua l l iberty 
w e r e s e v e r e l y curta i led b o t h i n t h e U n i t e d K i n g d o m and in t h e oversea 
territories." Persons both Br i t i sh and a l i en w e r e depr ived l e g a l l y b u t 
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m o r e or less a r b i t r a r i l y of l i b e r t y on g r o u n d s of susp ic ion of e n e m y 
c o n n e c t i o n s or inc l ina t ions , a n d t h e m o v e m e n t s of a l iens w e r e seve re ly 
r e s t r i c t e d a n d s u p e r v i s e d ; t h e c o u r t s of t h e E m p i r e r ecogn ized t h e 
va l i d i t y of such p o w e r s u n d e r w a r cond i t ions , b u t it is c lea r t h a t a 
c o m p l e t e c h a n g e w o u l d b e effected in t h e s e c u r i t y of p e r s o n a l r i g h t s 
if e x e c u t i v e officers in t i m e of p e a c e w e r e permitted t h e d i sc re t ion 
t h e y exe rc i sed d u r i n g t h e w a r , a n d w h i c h in fore ign c o u n t r i e s t h e y 
often exe rc i s e e v e n in t i m e of p e a c e . " 
I t is t h e r e f o r e c o n t e n d e d on behal f of. t h e C r o w n in th i s case t h a t 

t h a t p r i n c i p l e to w h i d h I h a v e r e f e r r e d above can b e def ini te ly a b r o g a t e d 
a t t h e wi l l of a n y N a v a l or M i l i t a r y a u t h o r i t y t o w h o m h e d e l e g a t e d h i s 
G o v e r n o r u n d e r A r t i c l e 4 of t h e a m e n d i n g O r d e r in Counci l of 1916, 
a t t h e wi l l of a n y N a v a l or M i l i t a r y a u t h o r i t y t o w h o m h e de l ega t ed his-
p o w e r s . T h i s i s i n d e e d a s t a r t l i n g p ropos i t ion . I t impl ies t h a t , t o u s e 
t h e w o r d s of L o r d A t k i n s o n in Rex v. Halliday' (a case w h i c h t h e 
l e a r n e d A t t o r n e y - G e n e r a l a p p e a r e d to t h i n k s u p p o r t e d h i m ) " t h e 
p e r s o n a l l i b e r t y of t h e sub jec t can b e i n v a d e d a r b i t r a r i l y .at t h e m e r e 
w h i m of t h e E x e c u t i v e . " 

T h e l e a r n e d S o l i c i t o r - G e n e r a l , w h o r e p l i e d on behal f of t h e C r o w n 
to M r . P e r e r a ' s submis s ions , a r g u e d t h a t it w a s i n c u m b e n t u p o n t h e 
C o u r t to cons ide r A r t i c l e III . , 3, by itself. H e w a s e n t i r e l y u n a b l e t o 
ju s t i fy t h i s s u b m i s s i o n in v i e w of t h e r u l e of c o n s t r u c t i o n t h a t t h e w h o l e 
of a n e n a c t m e n t m u s t b e cons ide r ed in t h e c o n s t r u c t i o n of a n y of i t s 
p a r t s . I t w a s said in t h e v e r y a n c i e n t case of Lincoln College's Case' 
t h a t " t h e office of a good compos i to r of a n Ac t of P a r l i a m e n t is to m a k e 
c o n s t r u c t i o n on al l t h e p a r t s t o g e t h e r a n d no t of o n e p a r t on ly b y itself " ; 
a n d Tanf ie ld J . said in t h e a l m o s t e q u a l l y v e n e r a b l e Chamberlain's Case r 

" A s a w i l l o u g h t to r e c e i v e c o n s t r u c t i o n by d u e c o n s i d e r a t i o n of t h e 
i n t e n t i o n of t e s t a t o r co l lec ted ou t of a l l t h e p a r t s of t h e wi l l , so t h e 
m e a n i n g of a n A c t of P a r l i a m e n t o u g h t t o b e e x p o u n d e d b y a n e x a m i n a 
t ion of t h e i n t e n t i o n of t h e m a k e r s t he reo f co l lec ted ou t of al l t h e c lauses 
t h e r e i n so t h a t t h e r e b e no r e p u g n a n c e b u t a c o n c o r d a n c y i n a l l t h e 
p a r t s t h e r e o f . " A n e x a m i n a t i o n of t h e w h o l e of t h e O r d e r in Counc i l 
of 1896, w i t h i t s m a n y r e f e r e n c e s t o t h i n g s d o n e t h r o u g h a s t a t e of w a r , 
o r d o n e in c o n n e c t i o n w i t h or in a id of t h e de f en ce of t h e Co lony ; w i t h 
i ts r e q u i s i t i o n s of food a n d f u e l ; i ts r e f e r ences t o t h e se izure , u s e of 
a n d d e s t r u c t i o n of p u b l i c b u i l d i n g s ; i t s con t ro l of r a i l w a y s , l i gh t i ng 
s t a t i o n s a n d t h e w a t e r s u p p l y , m a k e i t o v e r w h e l m i n g l y o b v i o u s t h a t 
t h e s e e x t r a o r d i n a r y m e a s u r e s b r u s h i n g as ide t h e o r d i n a r y l a w of t h e 
l a n d , s u s p e n d i n g p a y m e n t of d e b t s a n d e x c i s i n g p e r s ^ r s afj^ir.ed b y t h e 
r e g u l a t i o n s f r o m p e r f o r r r ' - 0 - . o r t r a c t s m u s t b e e m p l o y e d on ly in 
t i m e s w h e n t h e N a t i o n a l s e c u r i t y m u s t b e p r o v i d e d Ic r b y such e x t r e m e 
m e a s u r e s , a n d i t is e q u a l l y o b v i o u s t h a t t h i s t h r e a t to N a t i o n a l s ecu r i t y 
m u s t b e b y t h e v e r y l a n g u a g e of t h e O r d e r r e a l o r a p p r e h e n d e d s t a t e of 
w a r or w i d e s p r e a d c ivi l d i s o r d e r . 

N o a u t h o r i t y h a s b e e n c i ted to m e b y t h e l e a r n e d l a w officers to 
• ju s t i fy m e in s e p a r a t i n g a n d i n t e r p r e t i n g o n e s ing le p rov i s ion of t h e 

O r d e r in Counc i l a p a r t f r o m i t s c o m p a n i o n s . I t is i n c o n c e i v a b l e t h a t 
> (1917) A. C. 200'it 271. - (1595) 70 E.R. 704. 

» (1010) 145 E. R. U0. 
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t h e Sovere ign in Counci l w o u l d h a v e m i x e d u p a n u m b e r of subjects and 
conferred some p o w e r s u p o n the Governor wh ich , as the Sol ic i tor-
General finally admitted , could on ly be used to m e e t w a r or a threat of 
w a r or be exerc i sed in the in teres t s of the defence of t h e Colony, w h i l e 
others l ike those in Art ic le III., 3 , enabl ing deportat ion, and those in 
Art ic le III. 4, enabl ing the exerc i se of comple te control over sh ipping 
to be exercised, and those in Art i c l e III., 15, enabl ing a n y h o u s e or 
bui ld ing to be entered upon, w e r e to b e exerc i sab le at w i l l and at large. 
It i s obvious to m e that the Sovere ign in Counci l in tended one of t w o 
things , (and this s e e m s to m e to b e necessar i ly impl ied by the w o r d s of 
the enact ing Art ic le in the Order in C o u n c i l ) , n a m e l y , that e i ther the 
Order in Council is to be brought into effect b y proc lamat ion at a t i m e 
w h e n the Nat ional secur i ty is l ike ly to be in danger b y s o m e w i d e s p r e a d 
act iv i ty such as w a r or e x t e n s i v e civil disorder, and that w h e n t h e 
Nat iona l secur i ty is no longer imper i l l ed b y the state of affairs t h e n the 
proc lamat ion should b e r e v o k e d ; or that t h e Order in Counci l w h e n 
once proc la imed should remain in force indef inite ly but no p o w e r s shou ld 
b e exerc ised under it unless cal led for on account of an e m e r g e n c y of 
t h e kind indicated above. I inc l ine to the former v i e w because I th ink 
i t is more consistent w i t h the actual t ex t of the enact ing c lause , for 
o therwise there w o u l d h a v e been no purpose i n e m p o w e r i n g the Governor 
to bring the Order in Counci l into effect by m e a n s of a proc lamat ion . 
This ques t ion w a s in point of fact cons idered b y Barre t -Lennard J. 
in a case tried in S ingapore in 1922, in w h i c h the scope of Art i c l e III., 3 , . 
c a m e under consideration. A verbat im n e w s p a p e r report of this case 
h a s been h a n d e d to us. Barret -Lennard J. w a s of opinion that the 
Order in Council , affecting as it did p laces w h i c h w e r e all of s trategic 
importance, w a s intended to refer to w a r and to w a r only , and h e sa id 
in v e r y strong language that w h e n t h e Great W a r w h i c h caused t h e 
Order in Council to be proc la imed in the Strai ts S e t t l e m e n t s (as it w a s 
in Ceylon) had terminated, the Governor w a s not justified in k e e p i n g 
t h e Order in Counci l in operation, and h e w e n t so far as to say that the 
Order had expired not later than t h e t i m e w h e n the Central P o w e r s 
re sumed fr iendly relat ions w i t h Great Bri ta in in consequence of the 
var ious P e a c e Treat ies . I confess that I am rather impressed b y h i s 
reasoning, but it is not necessary for m e to go so far as to say that I a m 
in agreement w i t h it s ince I a m of the opinion that no p o w e r s can b e 
exerc i sed under the Order in Counci l un less an e m e r g e n c y of s u c h a k ind 
a s is contemplated b y the t erms of the Order in^Council be real or imminent . 

A great deal of argument has b e e n addressed to u s on the subject of 
t h e powers of the Courts to scrut inize the p o w e r s of the e x e c u t i v e w h e n 
condit ions under w h i c h these p o w e r s are to be exerc i sed h a v e b e e n 
at tached to these p o w e r s b y the var ious e n a c t m e n t s conferr ing t h e m , 
and a n u m b e r of cases h a v e been c i ted to u s the great major i ty of w h i c h 
h a v e dealt w i t h appl icat ions for habeas corpus m a d e b y persons Bri t i sh 
or al ien in respect of the exerc i se of p o w e r s conferred on t h e H o m e 
Secre tary b y w a r t i m e legis lat ion. B u t t h e p o i n t . i n this case is w h e t h e r 
the p o w e r of the Governor to i s sue an order under Art i c l e III., 3, of t h e 
1896 Order in Council is abso lute or not. . It is contended that it i s 
absolute—uncondit ioned b y t ime, occasion, or c ircumstance . I a m of 
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t h e opinion that it i s n o t absolute and that t h e p o w e r m a y b e exerc ised 
on ly under conditions. It w a s not stated in the affidavit of H i s 
Exce l l ency ' s Secretary that the issue of the order w a s justified because 
a state of e m e r g e n c y ex i s ted and that t h e conduct of Mr. Bracegirdle 
justified the action w h i c h w a s taken in v i e w of the emergency. Had 
that b e e n advanced in argument I should h a v e neverthe less he ld that 
w e are enti t led, and indeed w e h a v e a duty t o inquire as to whe ther the 
condit ions w h i c h m u s t b e satisfied before power granted to an execut ive 

'officer can b e exerc i sed h a v e b e e n fulfilled. What shall satisfy a Court 
in such behalf I a m not prepared to say, but I do think it appropriate 
t o s tate that the Courts h a v e such powers of inquiry. This w a s said i n 
unmis takable terms in the Pr ivy Council case of Eshugbayi Eleko v. The 
Officer Administering the Government of Nigeria'. The Supreme Court 
of Niger ia had h e l d that the Judges had no power to inquire into certain 
condit ions that had to be fulfilled before the Governor of .Nigeria could 
i ssue an order requiring a nat ive to remove himself from one part of the 
Colony to another, and Lord Atkin , at page 670, s a i d : — 

" T h e i r Lordships are satisfied that the opinion wh ich has prevailed 
that t h e Courts cannot invest igate the w h o l e of the necessary conr 
dit ions is erroneous. T h e Governor acting under the Ordinance acts 
so le ly under e x e c u t i v e powers , and in no sense as a Court. A s the 
execut ive h e can only act in pursuance of the powers g iven to him 
b y law. In accordance w i t h Brit ish Jurisprudence no member of the 
execut ive can interfere w i t h the l iberty or property of a Brit ish subject 
except o n t h e condit ion that h e can support the legal i ty of his action 
before a Court of justice." 

B u t w e are, however , absolved from considering any quest ion as to 
w h e t h e r the condit ions attached to the exercise of the Governor's powers 
under the Order in Counci l h a v e b e e n fulfilled because, as I h a v e said, 
i t i s not mainta ined that t h e y h a v e been so fulfilled. The Crown takes 
i t s s tand upon w h a t it submits are the unquest ionable .absolute powers 
of t h e Governor, and it i s our duty to say that those powers are l imited; 
T h e quest ion w h e t h e r it w o u l d be in the. public interest that Mr. Brace
g i rd le should l e a v e the Colony is no t to the purpose. W e r e h e ah al ien, 
that ques t ion might b e one for decis ion under sect ion 5 of " T h e 
Superv i s ion of A l i ens Ordinance, No. 14 of 1917",; but h e is not, and 
w e h a v e to dec ide his r ights as a Brit ish subject . 

I n m y opinion t h e n the Governor's order purporting to be made under 
Art ic le III, 3, of the Order in Counci l of 1896, w a s made without 
authority. T h e arrest and detent ion are i l legal and Mr. Bracegirdle 
m u s t b e released. 

In v i e w of m y opinion that the order of t h e Governor is invalid, 
a n opinion w i t h Which I understand m y brother J u d g e s w i l l express 
concurrence , -it is not necessary for u s to g ive a decis ion upon the second 
ground o n w h i c h it i s contended that t h e arrest and custody b y the 
Po l i ce are i l legal . But I th ink it fit to say that I a m of opinion that 
had I held that the order of the Governor w a s valid, I should h a v e 
rejected t h e submiss ion that h e is disqualified from employ ing the Po l i ce 

> (1931) Appeal Casta 66t. 



MAARTENSZ J.—In re Mark Antony Lyster Bracegirdle. 213 

to effect t h e arrest w h i c h h e i s authorised to cause. This I a m able to 
say w i t h o u t go ing into t h e quest ion as to w h e t h e r the S ta te Counci l 
Order i n Counci l prec ludes t h e Governor f rom issuing orders to the 
Pol ice . W h e t h e r i t does or does nbt i s not to the purpose , s ince there is 
noth ing to prevent t h e Governor from reques t ing the Po l i ce to effect 
t h e arrest w h i c h h e is authorised to cause. 

MAARTENSZ J.— 
O n Apri l 20, 1937, H i s E x c e l l e n c y the Governor purport ing to ac t 

in pursuance of the p o w e r v e s t e d in h im b y c lause 3 of Art i c l e III. 
of an Order in Counci l da ted October 26, 1896, ordered Mark A n t o n y 
Lys ter Bracegirdle (hereafter referred to as Braceg irdle ) to qui t t h e 
Is land of Cey lon on or before 6 P . M . o n Apri l 24, i937. 

Braceg ird le refused to obe y t h e order, and His E x c e l l e n c y in pursuance 
of t h e p o w e r s ve s t ed in h i m b y t h e said c lause d irected the D e p u t y 
Inspector-General of Pol ice , Criminal Inves t igat ion Depar tment , or a n y 
Pol ice Officer authorised b y h i m in wr i t ing to arrest and r e m o v e 
Bracegirdle for thwi th from t h e Island. 

Braceg ird le w a s arrested on M a y 7, 1937, by Inspector Kelaart , w h o 
h a d b e e n authorised to arrest h i m . 

T h e pet i t ioner m a k e s this appl icat ion as a fr iend of Bracegirdle . 

T h e pet i t ioner s u b m i t s — ( a ) that " an order under c lause 3 of Ar t i c l e III. 
of t h e Order in Counci l of October 26, 1896, c a n o n l y b e m a d e o n t h e 
aris ing of an emergency , that no such e m e r g e n c y as contempla ted b y t h e 
said Order in Counci l has arisen, that no s u c h order can be m a d e Without 
prior proclamation of s u c h e m e r g e n c y " ; (b) That " t h e sa id arrest 
w a s i l legal a n d u n w a r r a n t e d i n a s m u c h as His E x c e l l e n c y t h e G o v e r n o r 
h a d not in l a w p o w e r to i ssue (to) t h e pol ice t h e sa id order dated A p r i l 
20, 1937, or the said order of arrest dated M a y 7, 1937, or to c a u s e 
e i ther of the said orders to b e served or e x e c u t e d b y or through t h e 
pol ice ". 

T h e At torney-Genera l w h o s h o w e d cause against t h e appl icat ion 
c o n t e n d e d — ( a ) that c lause 3 of A r t i c l e HI. g a v e t h e G o v e r n o r 
unquest ionable p o w e r to order a person to quit the Is land and that t h e 
p o w e r could b e exerc i sed w h e t h e r there w a s an e m e r g e n c y or not , (b ) 
that if the p o w e r cou ld b e exerc i sed o n l y in a n e m e r g e n c y i t w a s n o t 
open to the Court to inquire w h e t h e r t h e r e w a s an e m e r g e n c y m u c h l e s s 
as to t h e nature of t h e emergency . 

I do not th ink that t h e a l ternat ive content ion i s open to t h e A t t o r n e y -
General because the affidavit filed b y h i m s w o r n to b y t h e Secre tary 
t o t h e Governor does not a l l ege that there w a s an e m e r g e n c y w h i c h 
necess i tated t h e m a k i n g of t h e order. v T h e pet i t ioner's a l l egat ion " t h a t 
n o such e m e r g e n c y as i s contempla ted b y t h e said Order in Counci l h a s 
a r i s e n " stands uncontradicted. 

It i s i n m y opinion therefore unnecessary to e x a m i n e in detai l the 
n u m e r o u s authorit ies c i ted to u s regarding t h e p o w e r of t h e Court t o 
inquire w h e t h e r there h a d b e e n a n abuse or m i s u s e of t h e p o w e r u n d e r 
w h i c h an order affecting t h e l i b e r t y of a person w a s made . 
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I n the case of The King v. Inspector of Lemon. Street Police Station, 
ex parte Venicoff,1 the Secretary of S ta te " in pursuance of the powers 
conferred by the Al iens Restrict ion Act, 1914, Art ic le 12, m a d e order 
that Samue l Venicoff . . . . shall be deported from the Uni ted 
K i n g d o m . . . . and directed that from and after the service of 
this order upon the .above-named al ien h e shall , unti l h e can be con
v e n i e n t l y c o n v e y e d to and placed on board the ship on w h i c h h e is to 
l e a v e the Uni ted Kingdom, and whi l s t be ing conveyed' to the ship and 
unt i l the ship finally l eaves the Uni ted Kingdom, be in custody of the 
constable or other officer charged w i t h the duty of enforcing this order ". 

I n pursuance of that order Venicoff w a s detained in custody. There
u p o n h e appl ied for rules nisi for habeas corpus and certiorari directed 
respec t ive ly to the Inspector, of Leman Street Pol ice Stat ion and to the 
Secretary of State for H o m e Affairs. 

Art ic le 12 reads as fo l lows : —" The Secretary of State may , if h e deems 
i t to b e conducive to the public good, m a k e an order (in this Order 
referred to as a deportation order) requiring an al ien to leave and to 
r e m a i n thereafter out of the Uni ted K i n g d o m . . . . . " . 

O n return to the rules an affidavit b y Sir John Pedder, an Assistant 
Secre tary in the H o m e Office, w a s read w h i c h set out t h e grounds upon 
w h i c h it appeared to the H o m e Secretary that the applicant w a s a m a n 
against w h o m it w a s conducive to the public good that a deportation 
order should be made. 

The Earl of Reading C.J. said in the course of his judgment , " Turning 
n o w to the statute, Art. 12 and the deportation order m a d e under it, 
I h a v e no doubt that it is not for us to pronounce whether the making of 
t h e order is or is not conducive to the public good. Par l iament has 
express ly e m p o w e r e d the Secretary of State as an execut ive officer to 
m a k e these orders and has imposed no condit ions". This d ictum and 
the decis ions in the cases of Rex. v. Brixton Prison (Governor), ex parte 
Sarno'; Rex v. Secretary of State for Home Affairs, ex parte Duke of 
Chateau Thierry'; Rex v. Halliday'; and The King v. Governor of Worm
wood Scrubbs Prison5; w o u l d h a v e had to b e examined as w e l l as the 
c a s e of Eshugbayi Eleko v. The Officer Administering the Government of 
Nigeria' if an e m e r g e n c y had been al leged in the affidavit filed by the 
Secre tary to the Governor. A s I have already said there is no such 
al legat ion and the only quest ion w h i c h in m y judgment arises for 
dec i s ion is w h e t h e r the Governor's power to m a k e an order under c lause 
3 is unfettered or w h e t h e r h e could only m a k e the order on an emergency 
w h i c h effects t h e safety of the Is land and w h i c h could be met by t h e 
deportat ion of Bracegirdle . 

It is necessary for the determinat ion of this quest ion to consider the 
c ircumstances in w h i c h the Order in Council w a s made and proclaimed 
i n the Is land and to e x a m i n e the various c lauses of the Order. 

The Order w a s m a d e by Her Majesty Q u e e n Victoria in Council on 
October 26. 1896. It enacts that the Order " shall apply to and have 
effect in all or any of the Colonies specified in the schedule hereto in 
w h i c h it shal l b e procla imed b y t h e Governor of the Colony, and shal l 

' : ( 1920) 3 K. B. 72 . 
* (1916) 2 K. B. 742. 

(1917) 1 K. B. 922. 

* (1917) A. C. 260. 
s (7920) 2 . K. B. 305. 
• (1931) Appeal Cases 662. 



MAARTENSZ J.—In re Mark Antony Lyster ^Bracegirdle. 215 

c o m e into operat ion in e a c h such Co lony on be ing so proc la imed there in , 
and shal l cont inue in operat ion there in unt i l t h e Governor shal l b y 
proc lamat ion dec lare that it has ceased to be in operat ion there in ". 

T h e Colonies specified in the s c h e d u l e are Malta, St . Lucia, S ierra 
Leone , Cey lon , H o n g Kong , Maurit ius , Strai ts Se t t l ement s , and St . 
Helena . 

T h e order w a s proc la imed in Cey lon on A u g u s t 5, 1914, that is on" the 
outbreak of the Great War. 

T h e Order in Counci l dated October 26, 1896 (hereafter referred to 
as the principal order) w a s a m e n d e d by Orders in Counci l dated A u g u s t 
28, 1914, and March 21, 1916. These w e r e proc la imed in t h e Is land on 
October 7, 1914, and J u n e 5, 1916. 

T h e Principal Order did not specify the purpose for w h i c h it w a s 
enacted. B u t the a m e n d i n g Order dated M a r c h 21, 1916, se t s out t h e 
purpose in a preamble in the fo l l owing t e r m s — " W h e r e a s b y an Order 
in Counci l dated October 26, 1896, (hereinafter referred to as the Pr inc ipal 
Order) Her Majes ty Q u e e n Victor ia w a s p leased to m a k e provis ion for 
t h e secur i ty of the Colonies m e n t i o n e d in t h e schedule to that Order in 
t imes of e m e r g e n c y ". 

T h e pet i t ioner contended that the preamble l imi ted the p o w e r s con
ferred on the Governor by the Principal Order and the a m e n d i n g Order 
to " t i m e s of e m e r g e n c y "; and that the t imes of e m e r g e n c y contempla ted 
by the principal Order w e r e such as w o u l d arise in t imes of w a r ' d r 
poss ib ly grave c ivi l disturbances . 

T h e reply to this content ion w a s that w h e r e the t erms of a sect ion 
are plain and u n a m b i g u o u s it is a ru le of construct ion that a Court i s 
no t ent i t l ed to refer to the preamble , or the his tory of the leg is lat ion or 
surrounding c ircumstances in construing the sect ion. In support of 
this argument w e w e r e referred to the cases of (1) Willis v. Gipps'. 
T h e A c t in quest ion w a s the Colonial L e a v e of A b s e n c e Act , 1782 (c. 75) . 
T h e preamble of the A c t recited the mischief of grant ing colonial offices 
to persons w h o remained in England and discharged the dut ies of the ir 
offices by deputy . It w a s he ld that the preamble did not e x c l u d e 
judicial offices from the general enac t ing part, w h i c h author i sed the 
Governor to r e m o v e ' a n y ' office holder for misconduct , a l though t h e 
m e n t i o n of de legat ion in the p r e a m b l e s h o w e d that the judic ial office 
w a s not there in contemplat ion. F u l l effect w a s g i v e n in the decis ion 
t o the w o r d ' a n y ' . (2) Rex v. Brodribb" w h e r e it w a s dec ided that the 
p r e a m b l e to the Oaths Act , 1797 (c. 123) , w h i c h refers o n l y to the 
misch ie f s consequent on inc i t ing m e n to sedi t ion and m u t i n y , and o n 
adminis ter ing to t h e m oaths w i t h th i s object , did not restrict the 
enact ing part of the statute , w h i c h m a d e it f e l o n y to adminis ter oaths 
w i t h a v i e w not on ly t o mut inous or sedi t ious purposes , but also fo 
d is turbing the p e a c e ; or to b e a m e m b e r of a n y such associat ion for 
a n y such purpose or not to revea l any u n l a w f u l combinat ion or i l legal 
a c t ; it be ing he ld that the latter w o r d s inc luded offences fore ign to 
pol i t ics and mi l i tary discipl ine, such as the adminis trat ion of oaths to 
poachers not to betray their companions . 

> (1846) 13 English Reports {Privy Council) 536; 5 Moo. P. C. 379. = (1816) 0 C. <b P. 571. 
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The enact ing part considered in these cases contained w o r d s w h i c h 
e x t e n d e d the provisions beyond the preamble. If c lause 3 contained 
w o r d s of a s imilar character effect wou ld have to b e g iven to them 
h o w e v e r drastic that effect m a y be. 

T h e c lause reads as f o l l o w s : — " T h e Governor m a y order any person 
t o quit the Colony, or any part .of or place in the Colony, to be specified 
i n such order, and if any person shall refuse to obey any such order 
-the Governor m a y cause h im to be arrested and removed from the 
Colony, or from such part thereof, or place therein, and for that purpose 
-to be p laced on board of any ship or b o a t " . 

In m y judgment there are no words in the clause wh ich indicate that 
a n order can be m a d e in pursuance of the powers conferred by it at any 
t i m e and for any purpose. 

It w a s also contended against the rule being made absolute that the 
preamble w a s not a part of t h e principal Order. I do not th ink that a 
sound contention. Where the preamble of an amending enactment 
specifies the reason for the enactment of the principal act w e are ent i t led 
to look at the preamble for the purpose of determining the scope of the 
principal act. 

T h e pet i t ioner n e x t contended that the Order i n Counci l m u s t b e 
r e a d as a w h o l e in order to ascertain t h e t rue m e a n i n g . o f its several 
c lauses , and that if it w e r e so read it w o u l d be manifest that the p o w e r 
conferred by c lause 3 could only be exercised in t ime of w a r or grave 
c iv i l disturbance. 

Art ic le III. of t h e Principal Order i n Counci l enacts that " so l ong 
a s this Order shal l be in operation in any Colony t h e fo l lowing provisions 
shall h a v e e f f e c t T h e provisions are embodied in e ighteen clauses. 
T h e first c lause provided that e v e r y person w i t h i n the l imits of t h e 
Co lony shall be subject to mi l i tary l a w for the purposes of the A r m y Act . 
T h e Order in Counci l dated March 21, 1916, subst i tuted for c lause 1 
a c lause em powe r in g the Governor t o m a k e regulat ions for securing the 
public safety and the defence of the Colony. The second c lause provided 
that any declaration made by the Governor under sect ion 189 of the 
A r m y A c t shal l be d e e m e d to apply to ev.ery mil i tary force raised in the 
Colony. T h e 3rd, 4th, 5th, 6th, 7th, 8th, 9th, 10th, 11th and 18th 
c lauses e m p o w e r the Governor to order any person to l eave the Colony, 
to m a k e regulat ions or orders respect ing any port or harbour in the 
Colony, to requisit ion the services of any person, to requisit ion any 
animals , vehic les , ships, boats, &c, to take possession of bui ldings or 
other property ( inc luding gasworks and w o r k s for the supply of e lec tr ic i ty ) , 
waterworks , we l l s , &c, to requisit ion the resources of any rai lway, to 
se ize and take possession of articles of food and fuel, t o prescribe the 
m a x i m u m price at w h i c h articles of food m a y be sold, to take s teps to 
control the trade in beer, w i n e and spirits, to ex tend the t i m e for the 
p a y m e n t of rent or other m o n e y and t h e maturi ty of b i l l s and t o suspend 
t h e execut ion of judgments . 

Clause 15 e m p o w e r s any person authorised by t h e Governor to enter 
u p o n and e x a m i n e any land or building. 

Clauses 3, 4, 9, 10, and-15 do not s tate in express terms as the other 
c lauses do that the powers are to b e exerc i sed in aid of or in connect ion 
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w i t h the defence of the Colony. B u t h a v i n g regard to the nature of 
t h e p o w e r s t h e y confer and t h e other c lauses i n w h i c h the exerc i s e of 
the p o w e r s is l imi ted to t h e de fence of t h e Colony a n d t h e first c lause 
w h i c h places e v e r y person under mi l i tary law, I a m of opinion that t h e 
p o w e r s conferred by c lauses 3, 4, 9, 10, and 15 w e r e on ly to be exerc i sed 
w h e n the defence or safe ty of the Colony required it. 

I n t h e cases w h i c h arose in Eng land f rom orders m a d e under t h e 
D e f e n c e of the R e a l m A c t t h e J u d g e s la id great stress on t h e fact that 
t h e orders w e r e m a d e in exerc i se of p o w e r s conferred o n the e x e c u t i v e i n a 
t i m e of great danger resu l t ing from the w a r in w h i c h E n g l a n d w a s engaged . 

T h e Order in Counci l w a s , I h a v e no doubt , proc la imed on A u g u s t 5, 
1914, to m e e t ex igenc ie s aris ing f rom a s ta t e -o f war . T h e fact that i t 
had not b e e n repea led after t h e w a r t erminated w o u l d not jus t i fy t h e 
exerc ise of p o w e r s w h i c h could proper ly b e exerc i sed on ly at a t i m e of 
great publ ic danger. 

I a m of opinion h a v i n g g i v e n t h e mat ter m y anx ious considerat ion 
that c lause 3 cannot b e read as a separate c lause conferr ing on t h e 
Governor the right, unfet tered by any condit ion to order any person to 
quit the Colony at any t ime . It m u s t be read w i t h the other c lauses of 
the Order in Counci l for the purpose of de termin ing the e x t e n t of t h e 
powers conferred by i t ; read in that w a y it is to m y m i n d manifes t that 
the p o w e r to order a person to quit the Colony could o n l y be exerc i sed i n 
t imes of emergency . The nature of the e m e r g e n c y in v i e w of the o ther 
provis ions of t h e Order in Council could on ly be a s tate of w a r or g r a v e 
c ivi l disturbance. 

It i s not c la imed that the order dated Apr i l 20, 1937, w a s m a d e i n 
such an emergency . 

I a m of opinion, therefore, that t h e order w a s not authorised by c l a u s e 
3 and that the arrest and detent ion of Braceg ird le are i l legal . H e m u s t 
accordingly be re leased. 

SOERTSZ J.— 
I h a v e had the p leasure and the advantage of reading t h e j u d g m e n t s 

of M y Lord t h e Chief Just ice and of m y brother Maartensz , and I a g r e e 
that, the order nisi granted b y this Court m u s t b e m a d e absolute and 
Mark A n t o n y L y s t e r Braceg ird le re leased. T h e facts of th is c a s e 
h a v e b e e n a lready fu l ly s tated a n d I absta in f rom repeat ing them. B u t 
in v i e w of the importance of the quest ions of l a w i n v o l v e d in th i s 
application I w i s h to m a k e a f e w observat ions mys e l f on t h e m . 

T h e L a w Officers of the C r o w n sought to just i fy the orders m a d e b y 
His Exce l l ency the Governor under c lause 3 of Art i c l e IH. of the Order 
in Council dated October 26, 1896, by v ir tue of w h i c h t h e Governor 
purported to act. I agree w i t h t h e m that this c lause read by i tself 
appears to g i v e H i s E x c e l l e n c y an abso lute and un l imi ted p o w e r to m a k e 
the orders re l ied upon. B u t I a m unab le to agree w i t h their content ion 
that that c lause should b e separated f rom the other c lauses of the Order 
in Counci l and considered b y itself. S u c h a course is opposed to w e l l 
k n o w n and fundamenta l ru les of l ega l interpretat ion w h i c h r e q u i r e 
S ta tu tes that grant p o w e r s " t o be construed as s tr ic t ly l imi ted to t h e 
actual objects of t h e S ta tu tes and as not a l ter ing the l a w beyond." ;. 
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" t o m a k e construction on al l parts together and not of one part only 
b y itself". The trite legal m a x i m in regard to the interpretation of 
each clause in a Statute is " noscitur a socdis". Moreover, , in this 
particular instance, the Order in Council of 1896 provides for the w h o l e 
of it applying and hav ing effect on its be ing proclaimed by the Governor. 
There is no provision for i ts be ing cal led into operation piecemeal . 

If then clause 3 of Artic le III. i s read w i t h reference to the other clauses 
and Art ic les in the Order in Council w e are driven to the conclusion that 
this Order meant to invest the Governor w i t h extraordinary powers for 
the defence of the realm and for the security of the Colony in. t i m e of 
emergency . In such t ime, it is possible to condone acts wh ich in the 
w o r d s of Lord Redding " w o u l d , in truth, shock the majori ty of persons 
in the country in t ime of peace ". That this w a s the intent ion of Her 
Majesty and that she " never intended to construct an ins trument of 
v io lent and arbitrary p o w e r " is e lucidated by the preamble to the Order 
in Council of March 26, 1916, b y w h i c h the principal Order in Council of 
1896 w a s a m e n d e d ; it express ly declared that " whereas Her Majesty 
Queen Victoria w a s pleased to m a k e provis ion for the security of the 
Colonies ment ioned in the schedule to that Ordinance in times of emer
gency, &c, it w a s further provided that this amending order " should 
be construed and read as one w i t h the principal order". Moreover, 
the fact that these Orders in Council enacted temporary measures is borne 
out by the c lause in the principal order w h i c h provided for their coming 
into operation on being procla imed by the Governor of the Colonies 
concerned and remaining in force unti l the Governors declared that 
they had ceased to be in operation. 

A t this stage, I wou ld address myse l f to the argument [addressed] 
advanced by the l aw officers that inasmuch as these Orders in Council w e r e 
brought into operation they are effective and afford authority and justifi
cat ion for His Exce l lency's orders. N o doubt, these Orders in Council are 
in operation in the sense that they h a v e not been revoked but they cannot 
b e applied or made effective in the absence of the condit ions on w h i c h their 
val id funct ioning depends . Those conditions are two-fold and con
comitant—the security of the Colony and t imes of emergency . N o w 
in this case, the affidavit of the Secretary to His Exce l l ency the Governor 
w h i c h w a s put before us states, " I a m informed by His Exce l l ency that 
t h e said orders w e r e m a d e because His Exce l l ency w a s satisfied on the 
information avai lable to h im that c ircumstances had arisen rendering it 
necessary in the public interest to m a k e the said orders". But that, 
i f I may say so respectful ly , is insufficient for e v e n if w e regard the 
phrase ' in the publ ic in teres t ' as an exac t equiva lent of the phrase 
in the Order in Counci l ' the security of the Colony', on ly one of. the 
necessary condit ions is satisfied by that declaration. A s pointed out 
"by m y brother Maartensz the averment in the petit ioner's affidavit 
' that no such emergency as is contemplated by the Order in Council 
h a s arisen ' has not been contradicted. 

Therefore, the second condit ion for the lawfu l exerc ise of the powers 
g i v e n to His Exce l l ency b y c lause 3 of Art ic le HI. is w h o l l y absent 
a n d the orders m a d e by H i s Exce l l ency in pursuance of those powers are, 
i n m y opinion, ultra wires. 
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A n o t h e r point w a s t a k e n o n behalf of the* pet i t ioner, n a m e l y , that 
H i s Exce l l ency ' s order i ssued to the D e p u t y Inspector-General of P o l i c e 
d irect ing t h e arrest of Braceg ird le w a s bad in l a w because it w a s issued' 
w i t h o u t t h e concurrence of the Minis ter for H o m e Affairs. 

W e w e r e earnes t ly pressed to cons ider th i s ques t ion and to g i v e o u r 
ru l ing on it. But , I respect fu l ly agree w i t h t h e Chief Jus t i ce that t h e 
conclus ion w e h a v e reached on the first m a t t e r abso lves us from t h e 
neces s i ty of cons ider ing an academic quest ion. 


