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1971 Present: H . N. G . F e rn a n d o , C .J., A lles, J ., a n d  d e  K re tse r , J .

S. W I J E R A T E E  a n d  an oth er , A p p e lla n ts , and 
N . W I J E R A T N E , R e s p o n d e n t

S. G. 223(67 (Inly.)— D. C. Galle, 29S7(P

Appeal— -Vcccssary parly—Failure to name hi’n as a respondent—Inability a} the 
appeal to be dismissed—Civil Procedure Code, s. 7oG—Supreme Court Appeals 
(Special Provisions) Act A7o, 4 of i960, s. 4 (J).

AVhero th e  fa ilu re  to  n a m o  a  n ecessa ry  p a r ty  ns a r e s p o n d e n t  t o  an  a p p e a l is a  
d e fe c t  o f  o n  o b v io u s  ch a ra c te r , th o  ap p ea l is  liab le  t o  b o  d ism iss e d . I n  s u ch  a 
ca se  th o  d e c is io n  o f  th o  F u ll  B e n c h  in Ibrahim v, Becbee (1 9  AT, L. I t . 2S9) 
co n t in u e s  t o  b o  b in d in g  d e sp ite  th o  e n a ctm en t o f  th o  S u p r e m o  C o u r t  A p p e a ls  
(S p ecia l P r o v is io n s )  A c t  N o . t o f  19G0.

/ A P P E A L  fr o m  a n  o r d e r  o f  th e  D is tr ic t  C o u rt, G a lle .

H. W. Jayewcirdene, Q.G., w ith  N . R. 31. Dalvwatlc, Ben Eliyalamby 
a n d  G. M . S. Sameraweera, f o r  th e  11th  a n d  2 8 th  d e fen d a n ts -a p p e lJ a n ts .

Hurischandm Mendis, w ith  N . T. S. Kvlavalue a n d  Bimal Rajapaksc, 
fo r  th e  p la in t iff -r e sp o n d e n t .

Cur. adv. mil.

M ay 7 , 1971. H . N . G . F e r n a n d o , C .J .—

T h is  w a s a n  a c t io n  fo r  p a r t it io n  o f  a  la n d  d e s c r ib e d  a s  “  th e  w estern  
p o r t io n  o f  B o g a h a w a t te  In  th o  p la in t  sh a res  w e r e  a l lo t t e d  a m on g  
o th ers  to  th e  p la in t if f ,  t o  th e  11 th  d e fe n d a n t, a n d  to  th e  1 9 th  d e fe n d a n t. 
U p o n  a  c o m m is s io n  is su e d  b y  th e  C ou rt, P la n  N o .  3 8 5  o f  A u g u s t  1963 
w as p re p a re d , s h o w in g  L o t s  A , E , C  an d .D  as  c o m p r is in g  th e  la n d  d e s cr ib e d  
in  th e  p la in t .

A t  th e  in s ta n c e  o f  th e  l l t l i  d e fe n d a n t a n d  h e r  h u s b a n d  th e  2-Sfh 
d e fe n d a n t , a s e c o n d  co m m iss io n  f o r  su rv e y  w as is s u e d , a n d  p la n  N o . 502 
w as p r e p a re d  in  J u n e  1961 . T h erea fte r  th e  1 1 th  a n d  2-Sth d e fe n d a n ts  
filed  a n  a m e n d e d  a n sw e r , s ta t in g  th a t  th e  w estern  p o r t io n  o f  B o g a h a w a tte  
co n s is te d  o n ly  o f  th e  L o t s  A l ,  B ,  C a n d  D  sh o w n  in  P la n  N o . 5 0 2 , an d  
th a t  L o t  A 2  s h o w n  in  th a t  P la n  fo rm e d  a  p a r t  o f  t h o  c is t e r n  p o r t io n  o f  
B o g a h a w a tte . A c c o r d in g  to  th is  answ er, m o re  th a n  h a l f  o f  th e  e x te n t  
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o f  L o t  A  d e p ic te d  in  th e  first P la n  N o . 3S5 fe ll o u ts id e  th e  c o rp u s  c la im ed  
in th e p la in t .  T h e  1 1 th  a n d  2 8 th  d e fe n d a n ts  a lso  c o n t e s t e d  th e  d e v o lu tio n  
o f  t it le  s e t  o u t  in  th e  p la in t . I f  th e ir  c o n t e n t io n  w a s  c o r r e c t ,  th e  shares 
a l lo tte d  in  th e  p la in t  t o  th e  p la in t if f  a n d  t o  th e  1 9 th  d e fe n d a n t  w o u ld  
h ave  t o  b e  r e d u c e d .

T h e  1 9 th  d e fe n d a n t  is  th e  h u sb a n d  o f  th e  p l a i n t i f f ;  h e  a d m it te d  in  
c ro s s -e x a m in a tio n  th a t  h e  h a d  w ork ed  u p  th e  ca se  o n  b e h a l f  o f  th e  p la in tiff . 
A t  firs t  h e  a p p e a r e d  c o n t e n t  t o  re ly  o n  th e  f a c t  t h a t  a  1/G  sh are  o f  the 
co rp u s  h a d  b e e n  a l lo t t e d  to  h im  in  th e p la in t . B u t  a ft e r  th e  11th  a n d  
28th  d e fe n d a n ts  ra is e d  th e  d isp u tes  m a in ta in e d  a b o v e ,  th e  1 9 th  d e fe n d a n t 
a lso file d  a  s t a t e m e n t  o f  c la im , in  w h ich  h o  a v e r r e d  t h a t  th e  co rp u s  o f  
the a c t io n  c o n s is te d  o f  th e  L o t s  A . B ,  C  a n d  D  d e p i c t e d  in  th e  first P la n  
N o. 3S5. H e  w a s  re p re s e n te d  th ro u g h o u t th e  tr ia l b y  a  sep a ra te  p r o c to r  
and  n o t  b y  th e  p r o c t o r  a n d  C oun sel w h o  c o n d u c t e d  th e  case  fo r  the 
p la in tiff. A fte r  th e  p la in t if f  g a v e  e v id e n ce , th e  1 9 th  d e fe n d a n t  h im s e lf  
g a v e  e v id e n c e  in  w h ich  h e  c o n tra d ic te d  th e  ca se  f o r  th e  U t h  d e fe n d a n t, 
bo th  in  th e  m a tte r  o f  th e  e x te n t  o f  th e  c o rp u s  a n d  in  th e  m a tte r  o f  th e 
d e v o lu t io n  o f  t it le . l i e  a lso  p r o d u c e d  r e c e ip ts  f o r  m u n ic ip a l ta x e s  
p a id  b y  h im  in  r e s p e c t  o f  th e  p r o p e r ty . H is  p r o c t o r  c ro ss -e x a m in e d  
bo th  th e  p la in t i f f  a n d  th e  l l t l i  d e fen d a n t.

T h e  le a rn e d  D is t r ic t  -Judge en tered  ju d g m e n t  o n  2 3 .1 0 .1 9 6 7  r e je c t in g  
the c la im s o f  th e  1 1 th  a n d  2S th  d e fen d a n ts , w h o  f i le d  a  p e t it io n  o f  a p p ea l, 
in w h ich  th e y  n a m e d  o n ly  th e  p la in t if f  as r e s p o n d e n t .  O n 6 .1 1 .106 7 , 
a fte r  th e  a p p e a la b le  t im e  h a d  elapsed , th eir  p r o c t o r  s ta te d  to  C ou rt th at 

th e p e t it io n  o f  a p p e a l a lso  a ffects  the 19th  d e fe n d a n t  " ,  and. h o ten d ered  
a c o p y  o f  th e  p e t it io n  o f  ap p ea l, w ith  n o t ic e  o f  a p p e a l a n d  n o t ic e  o f  se cu rity  
Ibr se rv ice  o n  th e  19 th  d e fen d a n t. B u -  s u b s e q u e n tly , o n  2Stii D e ce m b e r  
1967 th e  p r o c t o r  s t a le d  to  C ou rt th at it is n o t  n e c e s s a r y  to  issue n o tice s  
on  th e  19 th  d e fe n d a n t .

fn  th o  resu lt , th e  19 th  d e fen d a n t is  n o t  a p a r t y  t o  th is  a p p ea l, and  
C ounsel fo r  th e  p la in tiff-resp on d en t lias o n  th a t  g ro u n d  ta k en  a 
p re lim in a ry  o b je c t io n  to  th e  bearing  o f  th is  a p p e a l. I n  1916, a  F u ll 
B e n ch  o f  th is  C o u r t , in  th e  case o f  Ihrahim v. Bcebee1, ru led  as fo llo w s  
u p o n  a s im ilar  o b je c t io n  :—

"  I  h a v e  n o  d o u b t  as to  th e p ow er  o f  th e  S u p r e m e  C o u r t  to  d ism iss 
a n  a p p ea l, o n  th o  g ro u n d  th at it  h as n o t b e e n  p r o p e r ly  c o n s titu te d  b y  
th e n e ce ssa ry  p a rt ie s  b e in g  m a d e  r e sp o n d e n ts  t o  it . a n d  I  am  e q u a lly  
c lea r  t h a t 't h a t  p o w e r  sh ou ld  b e  e x e rc ise d , u n less  th e  d e fe c t  is n o t  
o n e  o f  a n  o b v io u s  cn a ra e ter . w hich  ' ‘o u k l n o t  r e a s o n a b ly  h a v e  been  
foreseen  a n d  a v o id e d . ”

T h a t  ru lin g  h a s  b een  co n s isten tly  fo llo w e d . T h o  q u e st io n  th ere fo re  
is w hether, in  th o  c ircu m sta n ce s  o f  th e p re se n t ease , th e  fa ilure  t o  jo in

« ( 101C) 10 N .  L. R. 030.
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th e  19th  d e fe n d a n t  a s  a  p a r t y  to  th e  p re se n t a p p e a l is  o r  is  n o t  a 
d e fe c t  o f  an  o b v io u s  ch a ra cte r . C on sid erin g  th a t  th e  1 9 th  d e fe n d a n t 
a c t iv e ly  p a r t ic ip a te d  in  th e  a ction , a n d  th a t  h is  in te re s ts  •would 
u n d o u b te d ly  b o  a ffe c te d  b y  th e  ap pea l (a  m a tte r  w h ic h  w a s  in d eed  
a d m itte d  b y  th e  a p p e lla n ts ’ p r o c to r  on  6 .1 1 .1 9 6 7 ), I  ca n  see  n o  e x cu se  
fo r  fa ilu re  to  m a k e  h im  a re sp o n d e n t to  th e  a p p e a l, o r  f o r  th e  p r o c t o r ’s 
s ta te m e n t o n  2S th  D e c e m b e r  1967 th a t th e  19 th  d e fe n d a n t  n e e d  n o t  
be  se rv e d  w ith  (h e  re q u is ite  n otices.

C ounsel fo r  th e  a p p e lla n ts  su b m itted  th a t  th e  d e c is io n  in  Ibrahim v. 
Bccbce m a y  n o  lo n g e r  b e  b in d in g , in v iew  o f  th e  S u p r e m e  C o u r t  A p p e a ls  
(S p ecia l P r o v is io n s ) A c t ,  N o . 4  o f  I960 . T h e  r e le v a n t  p r o v is io n  o f  th a t  
A c t  fo r  presen t p u rp o s e s  is  th e  p ro v is io n  in s. 4  (1 ) th a t  “  th e  S u p rem e  
C o u rt  sh all n o t  e x e r c is e  th e  p ow ers  v ested  in  su ch  C o u r t  b y  anj- w ritte n  
law  to  r e je c t  o r  d ism iss  th a t  ap pea l on  th e  g r o u n d  o n ly  o f  a n y  error , 
o m iss io n  o r  d e fa u lt  o n  th e  p a r t  o f  th e  a p p e lla n t in  e o m p lj 'in g  w ith  th e  
p ro v is io n s  o f  a n y  w r it te n  la w  re la tin g  to  su ch  a p p e a l, u n less  m a te r ia l 
p r e ju d ic e  has been  ca u se d  th e r e b y  to  th e  r e s p o n d e n t  t o  su ch  a p p e a l ” .

T h e  req u irem en t, t h a t  e v e ry  n ecessary  p a r t y  m u s t  b e  n a m e d  as a  
re sp o n d e n t t o  a n  a p p e a l, is n o t  a- req u irem en t o f  a n y  w r it te n  la w , b u t  
is in stead  a  ru le  o f  p r o ce d u r e  la id  d o w n  b y  th e  C ou rts . I f  a  p a r t y  is 
n a m ed  a r e s p o n d e n t  t o  an  ap p ea l, th en  th e  p r o v is io n s  o f  s. 7 5 6  o f  th e  
C ivil P r o ce d u re  C o d e  w h ich  req u ire  n o t ic e  o f  a p p ea l a n d  n o t ic e  o f  s e cu r ity  
t o  b e  fu rn ish ed  t o  th e  n a m e d  resp on d en ts  is a  r e q u ire m e n t  o f  w ritte n  
law , a n d  th e re fo re  th e  p ro v is io n s  o f  A c t  N o . 4  o f  I9 6 0  a re  a p p lic a b le  in  
th e  ease o f  a  b r e a c h  o f  th a t  req u irem en t. T h e  A c t  w a s e n a c te d  in  
c o n se q u e n ce  o f  th e  d e c is io n s  o f  th is  C ou rt in  cases su ch  as Themiuara v. 
Thcmnvara1 a n d  L ed is Singho v. John Singho2 a n d  e n a b le s  th e  S u p re m e  
C o u r t  to  g ra n t re  l i e f  f o r  om ission s o r  d e la y s  w h ic h  w ere  re fe rred  t o  in 
f l io s c  d ec is ion s . B u t  th e  d ec is ion s  d id  n o t  to u c h  u p o n  th e  c o n se q u e n ce s  
o f  th e  fa ilu re  t o  jo i n  a  n ecessa ry  p a rty  as a  r e s p o n d e n t  to  a n  a p p ea l.
I  a m  th ere fo re  o f  o p in io n  th a t  the d ec is ion  o f  th e  fu ll B e n c h  in  Ibrahim 
o. Beebee c o n t in u e s  to  b e  b in d in g  d esp ite  th e  e n a c tm e n t  o f  A c t  N o . 4  o f  
1900.

T h e  p re lim in a ry  o b je c t io n  has a cco rd in g ly  to  b e  u p h e ld , a n d  th e  ap p ea l 
is r e je c te d  w ith  co s ts .

Alles, J.—I agree.

D e K retser, J.— I agree.

Appeal rejected .

1 {1953) Gl N. L. R. 49. ' ( 1959) 61 N. L. R. 209.


