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Pregsent: De Sampayo A.J.
CASIE CHETTY v». AHAMADU.
129—P. C. Colombo, 51,260

Mecdicine containing o trace of ganje—ls il an excisable article —Posses-
sion of cexcisable article—Is mens rea necessary for  conviction
under section 48 of Ordinance No. 8 of 1912}

A medicine imperted from India contsining "o trace of ganjs "
was held to bs an excisable article within the meaning of the Excise
Ord.ma.nce No. 8 of 1912

In respeck of the acts made punishable by section 43 of Ordinance
No. 8 of 1012, the absance of knowledge (mens res) i3 no ground of
defence.

THE facts are set out in the judgment.

Tisseverasinghe, for accused, appellant.—Mens rea is an essential
ingredient in every offence. . Actual knowledge need not in every
case be proved. Proof of constructive knowledge may be.sufficient.
The mere absence of the words ‘' kmowingly,” /' wilfully,” or
** intentionally,”” or words to that effect in the clause of a statute
creating an offence does mot prevent knowledge being necessary.
Such absence may and does affect the burden of proofy but not.

in all classes of cases. See Regina v. Slesp.! The offence was

1 (1881) 80 L. J. M. C. 170.
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possession of Govarnment naval stores marked with the road arrow, 1618
in breach of section 2 of Acts § and 10, Will. 8, o. 41. The jury go,s openy
found they had not sufficient evidence before them to show thatv. 4dhemadu
the prisoner knew that the stores were so marked, though he had
reasonsble means of knowledge. It was held that in the ciroum-

gtances no conviction could be had. In reply to counsel's argument

.that the Legislature, on grounds of public policy, had thought fit to

make the bare possession primd facie an offence without proof of
knowledge, Cookburn C.J. observed, ‘‘ Does not that passage assume

that the person who was possessed of the Government stores knew

that they were Government stores?”’ See also Hoarne v. Garton

ot al., * Nicholas v. Harne. *

The presumption of the necessity of mens rea in the case of every
offence may, however, be displaced by the words of the statute
creating the offence or by the subject-matter with which it deals,
as in the case of the Revenue Statutes, Adulteration Acts, Game
Acts, &. But even in these oases the absence of the word ** know-
ingly ' ‘does not prevent kmowledge being necessary. The only
difference the presence or absence of that word makes is that
knmowledge must be proved by the prosecution in the one case and
need not bs proved in the other. Sherias v. D¢ Rutsen, * Townsend
v. Armold.*

Section 50 of the Excise Ordinance goes no further then is indi-
cated by these decisions. The acoused has satisfactorily accounted
for the possession of the article, and has thereby shifted the burden
of proving ‘ knowledge '’ on to the prosecution. The. attempt to
prove constructive knowledge on the part of the accused has
failed.

Ganja under Notification 24 includes every part of the hemp
plant, and therefore under section 8 ' any preparation and ad-
mixture of the same.” ‘‘ A trace of ganje "’ cannot by any stretch
of interpretation be said to include any part of the hemp plant or
any ‘‘ preparation or admixture "’ of the same. ' '

Counsel also referred to 14 N. L. R. 349, 428: 15 N. L. R. 197;
2 Cur. L. R. 225.

V. Grenier, C.C., for vespondent, not called upon.

_ Cur. ady. vult. _
February 23, 1915. Dr Sampavo A.J.— '

This is & prosecution under section 43 (a) of the Excise Ordinance,
No. 8 of 1912, for possessing an excisable article, viz., ganja, in
contravention of section 16 (8) of the Ordinance and the Notifica-
tion No. 26 issued thereunder. Section 16 (8) empowers the
Governor ' by nofification to prohibit the supply to or possession
by any person o any excisable article either absolutely or subjeot

2 28 L, J. Rep. (N. 8) W. C. 216. 3 (1895) 1 Q. B. 918. ,
2L.R.8C. P 322 ) 475 J. P. 413
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B8ki.  to such cofilitions as ke muy presoribe. By Notifiostion No. 26

m;g':,;w@ dated February 18, 1014, the Governor prohibited absolutely the
Ad. possession by eny person of gauje, bbang, end every preparation
Cosis O Chatey #nd admixture of the sgme, and by the combined operation of the
v, Ahomodt definitions of < intoxiesting drugs ** and ** exciseble article ™ in
sootion 8°of ths QOudinance any propsration and edisixture of ganje
is an excisable article, the possession of which under section 48 (a)'
is an offence. Now, the article in question in this cese is s certain
paste, and the Public Analyst detezted in it " a frace of genja.”
It was thereupon argued that this was not an excisable article.
An article showing on analysizs a tmce of ganjs, though it may
confain but lithle of the drug, is sfill a *‘ preparetion and admixture
of the sume ' within the meaning of the Ordinsnce and the notifi-
cofion issued therevnder. The savgument on this point eannot,
therefore, be suateined.

There {s more substance in the next ground of appsal. The sccused.
stated that he was & native medica! practitioner, snd had xmporbmi
thiz raedisine from Indis. He proiduced a eatalogue of the pernisicus
kind of Indian medicices so widely advartised in Ceylon, and stated
that this was the Cathur Jaths Beesysn mentioned theve, and that
he did uot kmow thsb it coniained ganja. Upon this it .is argued
for the aocused that es thers was no mens rea he couvld not be held
to have coramitied the offeuce. 1 is undoubtedly true, as a generl
sproposition, thet a guilly mind is a nesezsary element in the consii-
tution of a cviminal offence. Bub thers are many branches of
social and municipal legislation in which an act iz made criminal
even without amy wmens rea. Many illusirstions of ihis may be
furnished frorn the English Public Health Act, the Fowd and Drug
Ach, and the Jdeensing Act. The principle underlying such legisis-
tion is fhat publis beslth is parsinonnt, and that sny individual
inconveniznce mwat give way to ib. Thus, in Bleker v, Tiilstore, ?
which wan s progecution under the Public Health Ak, 1875, for
possessing uvuwholescne waset, 6 wes decided that it wes not
nesessary to provs koowledge of the ooadifion of the mest cn the
part of fho accused, 28 the ohjsct of the statute was (o save the
people from: the danger of eating poison. 'The Faxcise COrdinesce,
undar which the preseat prosesufion is brovght, bas o similar chieot
in view in prohibiing the posseasion of such deleferious drugs os
opium, bhang, and geuja. The intenlion of any siatule to ignore
or exclude the element of mens rea in raspest of breaches of ceriain
of ila provisions mey stso be gathered froui ths fact that knowledge
or intention iz expressly required in sespect of breaches of other provi-
gions of the same statute {Derbyshirs v, Houliston 5). Now sections
45 and 46 of the Excice Ordinance penslize certain asts when com-
mitted °** wilfolly, " and under section 47 2 persen tuay be guilty
of an omisdon when °intentionsl. "’ I am of opinion thsd,

* (18%4) 1 Q. B. §45. ) (1591 1 Q. B. 773,
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in resreot of the octs me. e punishebl, by sechion 48, which involves 1815,
ro osl iy condition, ha absense of knuwledge is mo ground of py garavo
2’ cob, Moret vor. 300 on B0 of {-s Osdinance expressly eusots A
. | in proseouons urier sschion 2 it shall be precumed, wntil g, crgy
th. _contrary is msoved, thet the e aced pavson has committed en v Ahomade
ofisnee under 3t puntim in respees of soy excissble article for the
po- gession of w .ok, or flor his eand sot in connestion with which, he
¢ unsble to a0 eu1l v dafsctorily. Now, the conduct of the acoused
in this case ~hux his b uso wae rearvhed was, as the Police Magistrate
vi jhtly <baerves, susp dous and }ghly unsatiefactory, end I think
ti2s the cireuwcatance: give xiss to <he presumption created by section
50. X mav add thei he sooused says that he imported this medicine
for the purpcss of supplying his clients, and that he did actuslly
gell some of it to them, and I do not think that he ss a medioal
pragtiticner ought t» be hesrd fo say, or to be belisved when he says,
that he did mob kuow ths nature of the drug with which he was
dosing hie sfisnts.

In xmy. opinion e convietion ig right. and 1 dismiss the appesl.

Appeal dismissed.




