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Present: E n n i s J . 

E L I A T A M B Y v. D A P A D A D U . 

92—P. C. Chilaw, 36,717. 

Keeping open licensed premises after hours—Ordinance No. 12 of 1891, 
s. 39. 

The offence under section 39 of Ordinance N o . 12 of 1891 
(keeping open licensed premises) i s constituted b y the mere opening 
of the tavern within prohibited hours, a n d no further d u t y would 
be cast upon the prosecution than t o show that the tavern w a s open 
during these hours. 

(Dubitante) The accused might be able t o show that the tavern 
was open for some lawful purpose, and t ak e himself out of the 
operation of the section. 

I n any event i t would be incumbent on the defence t o show a 
clear necessity to open the tavern even for a lawful purpose. 

TH E accused in this case were charged under s ec t ion 39 of Ordi
n a n c e N o . 10 of 1844, as a m e n d e d by N o . 12 of 1891, w i t h 

hav ing kept o p e n a tavern w i t h i n t h e prohibi ted hours . T h e l earned 
Magis trate acqui t ted the accused re ly ing o n Perera v. Gomesz.1 

T h e Attorney-General appealed . 

Garvin, Acting S.-G., for t h e A t t o r n e y - G e n e r a l . — T h e c a s e rel ied 
on b y t h e Magis trate w a s exp la ined b y t h e s a m e J u d g e in Cooray 
v. Fernando.2 T h e sec t ion is clear, and it is n o d e f e n c e for t h e 
a c c u s e d t o say t h a t h e o p e n e d t h e tavern for s o m e purpose o t h e r 
t h a n t h e sel l ing of arrack. 

N o appearance for t h e respondent . 

i (1909) IS N. L. B. 210. 2 ffftK) 15 N. L. B. B. 175. 
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March 28 , 1913. ENNIS J . — 

I n t h i s case t h e accused were charged under sect ion 3 9 of Ordi
n a n c e N o : 1 2 of 1891 w i t h keep ing o p e n l icensed premises w i th in 
prohibited hours. T h e Court be low, a l though holding that t h e 
premises h a d b e e n kept open wi th in prohibited hours , considered 
it the d u t y of t h e prosecut ion t o prove t h a t i t had b e e n kept open 
for the sale of liquor. T h e offence under t h e sect ion , however , i s 
const i tuted by the mere open ing of t h e tavern wi th in prohibited 
hours , and no further d u t y wou ld be cast upon the prosecution t h a n 
to s h o w t h a t t h e tavern w a s o p e n during t h e s e hours . I t i s poss ible , 
however, t h a t t h e accused m i g h t be able t o s h o w t h a t t h e tavern 
was open for s o m e lawful purpose , and take t h e m s e l v e s out of t h e 
operation of t h e sect ion. I have , however , some doubt as to th i s 
posit ion, a n d do n o t w i s h t o decide it . B u t , in any event , I consider 
it wou ld b e i n c u m b e n t o n t h e de fence t o s h o w a c lear neces s i ty t o 
o p e n t h e tavern e v e n for a lawful purpose. I n t h e present case t h e 
Magistrate be l ieved t h a t t h e tavern had been o p e n under c ircum
s tances which gave rise to a suspic ion that it w a s o p e n for t h e sale 
of liquor. I therefore think t h a t h e should h a v e convicted t h e 
first, second, and fourth accused o n t h e ev idence l e d b y t h e prose
cut ion. A s regards t h e third accused, t h e appeal is no t pressed 
against h i m . I accordingly convict t h e first, second, and fourth 
accused of t h e offence w i t h which t h e y were charged, and fine the 
first and second, w h o call t h e m s e l v e s tavern-keepers , E s . 10, and 
t h e fourth accused , w h o is said to be a watcher , R s . 5. 

Set as ide. 


