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S H A R U F D E  EX , A ppellant, a n d  S 1X X A D U R A I, R espondent

S . 0 .  0 4 2  o j  10.55— 31. C . M a la ra , 40,0-52

Shop and OJp.ce Employees [Regulation oj Employment and Remuneration) Act Xo. 19 
of 195 /— Closing order— Contravention thereof—Serving of customers— 
Xccessary ingredient— Sections 43 (/), G2 (2), GS.

The presence of customers in a  shop after closing time does not conclusively 
establish that- the shop was kept open for the purpose of serving of customers. 
Section G2 (2) of the Shop and Oii!co Employees (Regulation of Employment 
and Remuneration) Act does not raise any presumption tha t tho presence of 
a customer presupposes th a t tho shop was kept open for serving him.

Tho accused was charged with keeping his shop open for tho serving of 
customers in contravention of a closing order. There was evidence of the 
presence of certain persons who had come to take away goods from the shop 
on behalf of a m an who had purchased the goods earlier.

Held, th a t tho evidence was not by itself conclusive proof of “ serving of 
custom ers” within the meaning of sections 43 (1) and GS of the Shop and 
Office Employees (Regulation of Employment and Remuneration) Act.

jA - P P E A L  from  a judgm ent, o f th e  M agistrate’s C ourt, M atara.

3 1 . 3 1 . K u m n ra k u la s in g h a m , for th e  accused appellant.

G eorge C a n d a p p tt , Crown Counsel, for the A ttorney-G eneral.

C ur. atlc. vu lt.

D ecem b er G, 1955. F e r n a n d o , J .—

In  th is  case under th e  Shops and Office E m p loyees A ct 19 o f 1954, 
th e  accu sed  has been con v icted  on tw o charges o f  ( 1) keeping his shop  
open  for th e  serv in g  o f  custom ers in  contravention  o f a closing order, 
an d  (2) o f  not p reven tin g  a custom er from entering th e  shop a t a tim e  
■when th e  sh op  is  required b y  a  closing order to be closed for the serving  
o f  custom ers.

The Inspector of Labour stated that on the 5th of March, 1955 (which 
vvas a Saturday, a day on M'hich the accused’s shop should have been 
closed at 2 p.m. for the serving of customers) he saw tho door of the 
shop open at 2.40 p.m. and a number of people inside. He found in 
tho shop eight people of whom one M-as the accused and three Mere his 
employees. The employees ncre M-riting out some bills. As to the other 
four persons, there Mas only the defence evidence to indicate m Iio  they
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were. A  w itn ess C harles S ilv a  sta ted  that ho w as a lo rry  o w n er  a n d  th a t  
he had com e to  th e  sh op  a t  2 .3 0  p .m . together w ith  h is  lo rry  driver an d  
cleaner, h av in g  been  in stru cted  by  one Cassini, a  tra d er  o f  T an ga lle  to  
rem ove certain g o o d s w h ich  had  been ordered from  th e  a cc u se d ’s  sh op . 
T he w itness sa id  th a t  w hen  ho asked  for the good s th e  a ccu sed  to ld  h im  
to com e oh M an d ay s ta tin g  th a t it  was n o t p o ssib le  to  g iv e  tho good s  
after 2 p .m . th a t  d a y . C assini confirm ed that he h ad  g iv e n  those in stru c
tions to  Charles S ilv a . T h e  prosecution  were u n a b le  to  co n trad ict  
Charles S ilva ’s  ev id en ce  a s  to  the purpose for w h ich  lie  a n d  h is driver  
and cleaner h ad  co m e to  th e  shop  th a t da}', an d  in  v ie w  o f  C assin i’s 
evidence it  h as to  be accep ted  as proved th a t th e y  d id  com e for th is  
stated  purpose. T h a t  b ein g  so  there is no d oub t th a t  th o se  three persons  
were custom ers :n th e  sen se  th a t they- had  com e to  ta k e  a w a y  g o o d s on 
behalf o f  a purchaser. B u t  th a t  docs not d ispose o f  th e  q u estio n  w heth er  
the prosecution h a s  p roved  th a t the shop w as k ep t o p e n  th a t  aftern oon  
for the purpose o f  serv in g  custom ers. I  have b een  referred  to  an  un- 
reported decision  o f  m y  brother do S ilva  in 31. C. M dura 3 7 ,1 7 4 , S . C. 1,409  
o f 1 0 .2 .5 5 . I t  w as there h e ld  that " it was not in cu m b en t on  th e  p ro 
secution to  jirove th a t  a  sa le  had  in  fact taken  p la ce  ” to  m a in ta in  a 
charge under sec tio n  43 (1 )  o f  the Shops and Office E m p lo y e e s  A c t. W ith  
respect I  en tire ly  agree, b u t I  consider that there m u st  be ev id en ce  to 
show  th a t the accu sed  k ep t h is shop open for th o  p u rp o se  o f  serv in g  
customers. Such  ev id en ce  w as present in  th e  case ju s t  m en tio n ed , for 
there the accused  w as seen  w eighing som e sugar an d  h a n d in g  i t  over  
to a boy w ho ten d ered  a  five-rupee note.

In  the present case th e  re levant paragraph in  th e  d e fin itio n  o f  '''serving  
o f custom ers ” w ou ld  be (g) “  the delivery a t  su ch  sh op  . . . .  o f  
goods purchased w hile su ch  shop  is kept open ” . A p p ly in g  th e  d ic is io n  
in the nnreported  case I  w ould  sa y  th a t it  is n o t n ece ssa r y  for tho  pro
secution to prove an  a ctu a l d elivery  after closing t im e  o f  g o o d s  purchased  
before the closing  tim e. B u t  th e  prosecution  m u st p ro v e  th a t  th e  shop  
was kept open for th e  purpose o f  m aking or fa c ilita tin g  su ch  a  deliver}-. 
T hat being so  i t  w as in cu m b en t to prove in  th e  p resen t case th a t  one 
purpose a t  lea st  for w h ich  the accused  k ept h is sh o p  op en  w as in  order 
that de liveries m a y  be m ade o f  goods purchased earlier. T h e  31 ig istra fe  
lias not found, an d  h id  red on  the whole ev id en ce lie  co u ld  o n ly  h ave  
found with difficult}-, th a t  (lie  ex isten ce o f  th is p urpose h a d  been  p roved .
H e has m isd irected  h im se lf  a s  to  the effect o f  se c tio n  0 2  (2 )  o f  th e  A ct. 
T hat section  p rov id es th a t  a n y  person found in a sh o p  w ith in  th e  hours  
prohibited b y  a  c losin g  order shall be presum ed, u n til th e  con trary  is  
proved, to  h a v e  been  a  custom er. So that u n d o u b ted ly , e v e n  w ith o u t  
the evidence o f  Charles S ilva , there w as a p resu m p tion  th a t  h e an d  the  
other three persons (n o t being  em ployees) were cu sto m ers . B u t  the  
section  docs n o t, a s th e  3 I ig is tr a te  thinks, raise a n y  p resu m p tion  th a t  
the presence o f  a  cu stom er presupposes t i n t  th e  sh o p  w a s k ep t open  
for serving h im . In  m y  op in ion  the presence o f  cu sto m ers  in  a  shop  
after closing tim e d oes n o t con clu sively  estab lish  th a t  th e  sh o p  w as k ep t  
open in order to  serve  th em  an y move than  the m ere a b sen ce  o f  cu stom ers  
would disprovo th e  ex isten ce  o f  a  purpose o f  serv in g  cu sto m ers  i f  such  
purpose can  bo proved  a li le r .
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I  would hold th a t th e  first charge (under section  43 (1) o f  th e  A ct)  
m u st fail because, a lth ou gh  a custom er m ay have been  p resen t, thcro  
w as no evidence to  estab lish  th a t the shop w as k ep t op en  to  serve  

custom ers.
T h e second charge w as th a t th e  accused did n o t p rev en t cu stom ers  

from  entering h is shop  during th e  prohibited hours. T h e  d efen ce  did  
n o t  lead an y  evidence w hich  could  assist them  on th is  charge. B u t  
n eith er the prosecution  nor th e  M igistrate appear to  h a v e  rea lised  th a t  
i t  w as indeed a  charge d ist in c t  from  th e first one. In  th e  circum stances  
I  th in k  it  quite sufficient to  se t  aside the conviction on b o th  charges and  
to  order the accused to  b e discharged after adm onition  u n d er section  
325 o f  the Criminal P rocedure Code. I  find that the accused  has a lread y  
paid  the fine o f  R s. 500 . T h at sum  m ust be returned to  h im .

C o n v ic t io n s  se t a s ide .


