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Cheque— Crossed generally— T h e ft o f  cheque— P a ym en t by  draw ee o therw ise  th a n  to  
a  banker—D raw ee's l ia b il ity  to draw er— B ills  o f  E xchange O rd in a n ce , s s . S  (5), 
79 (->).

Where a cheque crossed generally by the drawer is paid by  th e  drawco 
otherwise than to a banker, the drawee’s liability to the draw er is n o t au tom atic  ; 
i t  arises only if, bj- reason o f the unauthorised modo of paym ent, the draw er 
proves that he has incurred a loss for which responsibility m ay fairly  be im puted  
to  the drawee. Therefore, where such a cheque is stolen a fter the paj-oo indorses 
i t  in blank and is subsequently paid across the counter to a holder, th e  draw er 
cannot avail himself of the provisions of section 79 (2) of the Bills o f E xchange 
Ordinance to institute action for a  declaration th a t the drawco is n o t en titled  
to debit his account w ith the am ount of the cheque.

j/ ^ lVL’KAL from a judgm ent- o f  ( lie  D istr ic t Court, C olom bo. 

G. K . C h illy , w ith  •/. da Httriini, for the defendant- appellant-.

y .  K . Cftoksy, Q .C ., w ith  D . J . T a m y o e  and K . 3 1 . U . J a y u n e l l i ,  for  
th e  plaintiff respondent.

C u r. a d o . v u lt.

N ovem ber 17, 1955. Gisatiakn, J .—

According to the fa cts  a s  found  by th e  learned tria l J u d g e , th e  p la in tif f  
had  borrowed Rs. 2,000 from  D r. T hurairajah (h ereafter ca lled  “ th e  
p ayee  ” ) on the security  o f  h is cheque dated  1st D ecem b er 1950  d raw n  
oil the defendant- B ank  in  favou r o f  th e  p ayee t; or order ” . A t  th e  t im e  
o f  its  delivery to the p ayee, t lie  ch eq u e had been crossed g en er a lly . T h e  
arrangem ent was th a t th e  cheq u e sh ould  be presen ted  for  p a y m e n t  o n  
a  future date to be agreed  upon , an d  in  th e  m ean tim e th e  p a y e e  w a s  to  
be paid  Rs. 13*33 each m on th  b y  w a y  o f  in terest on th e  loan . S ix  m o n th s  
la ter (i.c ., on 1st Ju ne 1951) th e  p la in tiff  was in a p o sitio n  to  r e p a y  th e  
loan  but, as the cheque in  its  orig inal form  m igh t be rejected  a s  “  s ta le  ” , 
th e  plaintiff, a t the p a y ee ’s request-, a ltered  th e  d a te  ” 1 . 1 2 . 5 0 . ”  t o  
“ 1 . 0 . 5 1 . ” and placed h is sig n a tu re  below  th e  a ltera tion . T h e  p a y e e  
then  took back th e  cheque and  sh o rtly  afterw ards, h a v in g  in d o rsed  i t  
in  blank, gave it  to som eone to  be se n t bj' p ost to  th e  B a n k  o f  C ey lon  fo r  ‘ 
collection . ’•
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U n fo rtu n a te ly , th e  p a y ee  had not tak en  th e  precaution  o f  indorsing  
th e  ch eq u e sp ec ia lly  in  favour o f th e  B ank  o f  C eylon or even  o f  m aking  
i t  " n o t  n eg o tia b le

On or  a b o u t 1 1 th  Ju n e  1951 th e  p ayee began  to  feel uneasy  because 
th e  B an k  o f  C eylon  had  n o t acknow ledged receip t o f  th e  cheque. H e  
then  le a rn t th a t  h is le tter , w ith  th e  cheque enclosed , had not reached  
them . T h e p la in tiff w as inform ed, and h e v is ited  th e  defendant Bank  
w here h e  d iscovered  th a t th e  am ount o f  th e  cheque had been paid across 
th e  co u n ter  on  4 th  Ju n e  19f>l to  a  su bsequ en t indorser signing h im self 
as “ IV. D . F ernan do ” . T he cheque, a t  th e  tim e when it w as presented  
for p a y m en t, bore w ords cancelling th e  orig inal crossing and also pur
porting  to  con ta in , im m ediate ly  beneath  th o se  w ords, the plaintiff's 
signature.

T h e p la in tiff  lias repudiated  the signature purporting to  authorise 
th e  can ce lla tion  o f  th e  crossing, and h is ev idence on  th e  p o in t has been  
accep ted  b y  th e  learned Judge. I  w ould  therefore h esita te  to  take a 
differen t v iew , b u t th e  resem blance o f  th e  im pugned  signature to  h is  
ad m itted  sign atures is so  rem arkable that- (as th e  learned Judge h im self  
rem arked) th e  officers o f  th e  B ank  could n o t be b lam ed for acting upon  
th e  p u rp orted  cancella tion .

T h e  p a 3*ee’s h o n esty  w as not challenged a t  th e  trial, so th a t (upon  
th e  tr ia l J u d g e ’s findings o f  fact) the inference is irresistib le th a t som ebody  
had  d ish o n estly  in tercep ted  th e  le tter  con ta in ing  th e  cheque either 
before or a fter  it  w as sen t by post to  th e  B an k  o f  Ceylon. T he details  
o f  w h a t occurred thereafter have n o t been in v estiga ted , and there is no  
ev id en ce on  record from  w hich w e can d eterm in e w hether “ XV. I). 
F ern an d o  ” -whose indorsem ent appears below  th a t o f  the payece p artici
p ated  in  th e  fraud. H e  m ay  have been th e  th ie f, or he maj- h ave been 
an  in n o cen t person  w ith  whom  the th ie f  n ego tia ted  th e  sto len  cheque 
for v a lu a b le  consideration . Speculation  on th ese  in trigu ing questions 
is unp rofitab le  and  u nn ecessary  for th e  purpose o f  our decision.

T h e  p la in tiff and th e  p ayee were uncertain  as to  which o f  them should  
claim  th e  v a lu e  o f  the sto len  cheque from th e  defen dan t B ank. A t first 
th e  p a y ee  se n t th e  B ank  a letter o f  dem and, but u ltim a te ly  it w as decided  
th a t th e  p la in tiff should  in stitu te  th is action  on  his ow n account for a 
d eclaration  th a t  th e  B an k  w as not en titled  to  d eb it his account w ith  the 
sum  o f  l l s .  2,000 representing the p a y m e n t  m ade across the counter on  
4 th  J u n e  1951.

T h e  learned  Ju d g e  entered  a decree in favour o f  th e  p lain tiff on the  
ground  th a t , b y  reason o f  th e  Bank h av ing  paid  th e  crossed cheques 
o th erw ise  th a n  to  a B anker, th e  p la in tiff’s orig inal debt to the payee w as 
rev iv ed  b y  op eration  o f  law . T he B ank w as therefore held liable to  
in d em n ify  th e  p la in tiff for th e  loss resu lting to  h im  from its disobedience 
o f  h is  m a n d a te  as to  th e  m od e 'o f p aym ent.

I t  m a y  be assum ed  for th e  purposes o f  th is  appeal th a t, w hen the  
chccpie w a s  p resen ted  for p aym ent by “ XV. U . F ernando ” on 4th Ju ne  
1951, th e  B a n k  realised  (or should have realised) that it  w as still crossed  
g en era lly  an d  ou gh t n o t to  h ave been paid  across th e  counter. T he  
q u estio n  is — w h a t lega l consequences flow  from  th is  unauthorised  m ode  
o f  p a y m e n t  ?
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S ection  79 (2) o f  th e  B ills  o f  E xch an ge O rdin an ce exp ressly  provides 
th a t , w h ere  a  ch eq u e crossed gen era lly  h a s  b een  p a id  b y  th e  draw ee  
“  o therw ise th a n  to  a B anker ", h e is liab le to  th e  “  tr u e  ow ner ” for “ a n y  
loss h e m a y  su sta in  ow ing to  th e  cheque h a v in g  b een  so  paid  T h e  
proviso  to  th e  sectio n  in troduces a s ta tu to r y  ex e m p tio n  from  liab ility  
which has iio  bearing  on  th ep resen t case. In d eed , se c tio n  79  (2) ad m itted 
ly  d ocs n o t  a p p ly  to  th e  p la in tiff I t  w as th e  p a y co  w h o  becam e th e

true ow ner ” o f  th e  cheque w hen h e to o k  d e liv e r y  o f  i t  on 1st Ju n o  
1951 ; an d , fo r  reasons which I  sh a ll la ter ex p la in , t h e  p a y ee  had h im self  
been d iv ested  o f  ow nership  before th e  ch eq u e w a s p a id  across th e  counter  

to  “  W . D . F ern a n d o

In  w h a t circum stances then , can th e  draw er o f  a  ch eq u e w hich w as  
gen erally  crossed  refuse to  le t th e  draw ee d eb it  h is a cc o u n t i f  th e  cheque  
w as paid  across  th e  counter ? T h e O rdinance d o es  n o t  proh ibit th is  
m ode o f  p a jo n en t in  express te r m s ,  nor does i t  p ro v id e  th e  draw er h im self  
(as op posed  to  th e  true ow ner ” ) w ith  a  s ta tu to r y  rem ed y in  such  a  
s itu a tion . N ev erth e less , under th e  com m on  la w  o f  E ngland  w hich  
applies to  C e jlo n  in  cases o f  th is k ind , th e  g en era l crossin g  o f  a  cheque  
operates a s  a  m a n d a te  to  th e  draw ee to  m a k e  th e  p a 3*ment to  a  banker  
a n d  to  n o  o n e  e lse  ; accord ingly, a  draw ee w h o  m a k e s  a  p a y m en t across  
th e  cou n ter in  d isobed ience o f  th e  m an d ate  a c ts  a t  h is  peril. H is lia b ility  
to th e  d raw er in  such  an  e v e n t is  n o t, h o w ev er , a u to m a t ic : i t  arises  
on ly  if, b y  reason  o f  th e  unauthorised  m o d e o f  p a y m e n t, the draw er  
proves th a t  lie  h a s  incurred a  loss for w h ich  re sp o n sib ility  m ay fa irly  
be im p u ted  to  th e  drawee.

In  B o b b ett v . P i n k e t t 1, Bram w cll J . has g iv e n  an  ex a m p le  o f  a  situ a tion  
in  w h ich  th e  draw er o f  a  crossed cheque can , i f  so  m ind ed , repudiate  
a  p a y m e n t m a d e  by  th e  draw ee in  an  u n a u th o r ised  m anner. In  th a t  
case a  sp ec ia lly  crossed  cheque w as sto len  from  th e  p a y ee  before he h a d  

in d o rsed  it ,  an d  th e  draw ee u ltim a te ly  p a id  th e  ch eq u e u pon  a forged  
in dorsem en t to  a  banker other th an  th a t  n a m ed  in  th e  crossing. I t  
w as held  in te r  a l ia  th a t  th e  draw er cou ld  h a v e  o b je c ted  to  his accoun t  
being d eb ited  w ith  th e  am ount o f  th e  cheque. T h e  reason  is qu ite clear. 
T he p a y ee  h ad  n o t  parted  w ith  h is t it le  to  th e  ch eq u e  a t  th e  tim e it  w as  
sto len , an d  th e  forged  indorsem ent cou ld  n o t  o p era te  to  pass t itle  to  a  
su b seq u en t h o lder (how ever innocent). I n  th a t  s ta te  o f  tilings, th e  
draw er’s  or ig in a l d eb t to  th e  p ayee w as rev iv ed  b ecau se  th e  p ayee had  
relied on  th e  p ro tection  o f  th e  sp ecia l crossin g  w h en  h e “ accepted  th e  
cheque a s  d isch arge o f  th e  d eb t ” . G ra n t’s  L a w s  o f  B a n k in g  (Edn. 5 th )  
p. 214. A cco rd in g ly  th e  draw er’s lo ss , resu ltin g  from  th e  revival o f  th e  
earlier d eb t, w a s  d irectly  referable to  th e  d ra w ee’s  fa ilu re to  ob ey  th e  
m a n d a te  co n ta in ed  in  th e  crossed cheque.

A  d ifferen t s itu a tio n  w as in cid en ta lly  d iscu ssed  in  S m ith  v. T h e  U n io n  
B a n k  o f  L o n d o n  -. I f ,  n o tw ith s ta n d in g  th e u n a u th o r is e d  m ode o f  p a y m e n t,  
the m o n e y  i s  in  f a c t  p a id  to  the la w fu l h o ld er o f  a  c ro ssed  cheque  no a ction  
lies a g a in st  th e  draw ee. In  other w ords, i t  is  a n  essen tia l e lem en t o f  
th e  draw er’s  cau se  o f  action  th a t he h ad  su sta in ed  a  lo ss  d irectly  resu lting  
from  th e  u n au th orised  m ode o f  p a y m en t: P ro v id ed  th a t ' t h e  m on ey

1 (.IS76) 1 Ex. D. 269. »(1S7S) 10 Q.'ll. 291.
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reaches th e  hands o f  th e  tru e holder o f  th e  cheque, th e  a ctu a l m od e o f  
p a y m en t is irrelevant- T h e  Court o f  Appeal affirmed th e  ju d g m en t o f  
B lackburn J . in S m ith ’s  ca se  L

T he' jirinciple th a t  an  unauthorised  mode o f  p aym ent o f  a  crossed  
cheque does n o t a u to m a tica lly  a ttach  liability  to  the d isobed ien t banker 
seem s to  be ta c it ly  recogn ised  in B a in e s  v. T h e  N a tio n a l P ro v in c ia l  
B a n k 2. A  bookm aker h ad  there delivered a crossed ch eque for £200  
to  a  custom er sh ortly  b efore 3 p .m ., on 14th August 1025. T h e custom er 
arrived  in great h a ste  on  th e  sam e d ay  a t the office o f th e  B a n k  on  whom  
th e  cheque w as draw n an d  persuaded them  to pay th e  m on ey  to  him  
across the counter (in stead  o f  through a collecting Bank) a  few  m inutes  
after  their norm al c lo sin g  hour. On the next m orning th e  bookm aker  
se n t a  m essage to  th e  B a n k  stopping paym ent o f  (he cheq u e, b u t was 
to ld  th a t the in stru ctio n s had  arrived too late. T h e bookm aker  
unsuccessfu lly  repud iated  th e  paym ent on the ground th a t th e  paym ent 
had  been m ade sh ortly  a fter  closing tim e. It- was n o t su ggested  that 
objection  could be tak en  to  th e  paym ent across the counter in  d isobedience  
to  th e  m andate, becau se th e  true purpose o f a m andate con ta in ed  in a 
crossed cheque is  to  p rev en t th e  m oney reaching th e  h and s o f  som e  
person  other th an  “ th e  tru e holder ” .

I t  is in th e  lig h t o f  th e se  principles that the p lain tiff’s claim  against 
th e  defendant B an k  m u st be exam ined. H e did not a llege in  h is p la in t  
th a t  any loss had resu lted  to  him  from th e paym ent o f the crossed  cheque 
across the counter, nor w a s an  issue raised a t th e  trial a s to  w hether  
such  loss had in fa c t  occurred. For this reason alone, th e  learned  Ju dge  
should  have upheld  th e  ob jection  th a t the plaint d isclosed  no cause o f  
action  against th e  B a n k . T h e learned Judge took th e  v iew , how ever, 
th a t  th e  p lain tiff's liab ility' to  th e  payee on the original d eb t w as revived  
w hen th e  cheque, h a v in g  been  stolen  in transit, fell into th e  w rong hands. 
iMr. C hitty con ten ded , on  th e  other hand, th a t in th is p articu lar case 
th e  cheque had been  accep ted  in  com plete satisfaction  an d  n o t  as con
d itional p aym ent, o f  th e  earlier debt. There is m uch to  support Mr. 
C h itty ’s argum ent, b u t in  m y  opinion, even upon th e  th eory  o f  a cond i
t io n a l paym ent, th e  d eb t d id  n o t revive. L et m e exp lain  w hy.

A ssum ing th a t th e  ch eq u e w as accepted only as con d itional p aym en t  
o f  th e  original d eb t, th e  p a y ee  had indorsed it  in blank and su bseq u en tly  
ceased to be its  “ t in e  h o ld e r ” a t  the tim e when it  w as sto len . The 
p a y ee ’s indorsem ent con verted  the cheque into a '' bill p a y a b le  to  bearer ” 
b y  virtue o f  section  8 (3) o f  the Ordinance. A ccord ingly , “ V .  I). 
F er n a n d o ” w ho p resen ted  th e  cheque bearing the p a y ee ’s genuine  
indorsem ent in b lank  w as its  ‘-'ho lder” at th a t p oint o f  t im e, so  that 
p a y m en t to  “ IV. D . F ern an d o  ” (even if  he were the actu al th ie f)  operated  
as ” a discharge o f  th e  b ill ” . G ran t (supra) p . 193 . T h e circum stance  
th a t  the crossed ch eq u e w as paid  across the counter in stead  o f  through  
a B ank  did n o t d iv er t  th e  proceeds into wrong- hands. In d eed , the  
p a y ee ’s failure to  p ro tec t  h im se lf  by' m aking the cheque ‘‘ n o t n egotiab le  ” 
w as th e  primary' cau se  o f  h is loss. H e was in no b etter p o sitio n , after 
losing  th e  cheque w h ich  h e  had  indorsed in blank, th an  h e w ould  have

1 ( I S I S )  1 Q . S . D .  531. : ( 1027)  00 L . J . K . U .  S O I .
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been i f  be bad lo st a  currency n o te  w h ich  h e  had  ta k en  in  sa t is fa c t io n  
o f  th e  earlier deb t. In  su ch  a  s itu a tio n , th e  loss c lear ly  lie s  (a s  b etw een  
h im se lf  and h is debtor) w here i t  fa lls .

In  th is case th e  p la in tiff had  d elivered  to  th e  p a y ee  a  ch eq u e  in  p re 
c ise ly  th e  form in  w hich it  w as a sk ed  for, and  fu n d s w ere a v a ila b lc  in  
th e  Hank to  m eet it  upon  p resen ta tion . T he su b seq u en t co n v ersio n  
o f  th e  docum ent, by  in dorsem en t, in to  a  “  bearer ch eq u e ”  w a s ' th e  
prim ary consequence o f  th e  lo ss  su sta in ed  b y  th e  p a y ee . O n ce th e  
cheque w as paid to  “ W . D . F ern an d o  ” th e  p ayee  had  n o  fu r th er  c la im s  
upon  th e  p la in tif f ; nor indeed , had  h e  a  rem edy a g a in st th e  B a n k  u n d er  
section  70 (2) because h e w as n o t th e  “ tru e holder ” o f  th e  ch eq u e  a t  
th e  tim e th a t it  was paid. H is  o n ly  rem edy is a g a in st  th e  th ie f  i f  h e  
can find him .

F or these reasons I  w ould  h o ld  th a t  th e  p la in tiff h as n o t  esta b lish ed  
a  r igh t to  repudiate th e  p a y m en t b y  th e  B ank . H e  in ten d ed  th e  c h eq u e  
to  d ischarge h is earlier lia b ility  to  th e  p ayee, and ho ach ieved  th a t  result*. 
A ccordingly, Hie B ank  w as c lear ly  en titled  to  d eb it  b is a cco u n t w ith  th e  
sum  o f  B s . 2,000 paid across th e  counter. I  w ould  a llo w  th e  a p p ea l  
an d  dism iss th e  action  w ith  co sts  in  b o th  Courts.

Swan, J .—I agree.
A p p e a l  a llo w e d .


