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KUMARASIRI AND ANOTHER 

VS.

RAJAPAKSE

C O U R T  O F  A P P E A L ,
S O M A W A N S A  J (P /C A )
C A  1 3 2 /0 4  (R E V )

D . C . A N U R A D H A P U R A 1 7 8 0 1 /M  

J U L Y  8 ,2 0 0 5

Civil Procedure Code, section 754 (2) - Oaths and Affirmation Ordinance, 
section 12 (3) - Affidavit - Court of Appeal (Appellate Procedure) Rules 
1990 - Rule 3(1) (a) - Leave to appeal not filed - Revision - Exceptional 
circumstances.

T h e  d e fe n d a n t petitioners  sought to  rev ise  th e  o rd e r m a d e  b y  th e  District 
C o u rt o f A n u ra d h a p u ra , o verru lin g  th e  o b jec tio n s  ta k e n  to  th e  a c c e p ta n c e  

o f th e  a m e n d e d  p la in t.

T h e  p la in tiff re s p o n d e n t ra is e d  tw o  p re lim in a ry  o b je c tio n s  th a t (i) th e  

affid av it filed  is d e fe c tiv e  and (ii) that, the petitioner ought to have com e by way  
of leave to appeal and not by w ay of revision.

HELD:

(i) O n an exam ination of the affidavit, it is c lear that the jurat therein is not 
in conformity with the law. It is rather confusing and incorrectly worded; 
it does not state w here the affidavit w as affirm ed.

P e r Som aw ansa J., (P /C A )

“It is to be seen that, it is the flesh and blood of the affidavit which gives  
life to the skeleton in the petition.”

HELD  FU RTHER ;

(ii) T he  defendant Petitioners have also failed to take steps in term s of 
the statutory right given to them  before m oving in revision, though  
reasons for the delay in filing the revision application are given, no
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explanation as to why they failed to come by way of leave to appeal, 
which is the statutory right available to them, is given.

Per Somawansa, J (P/CA)

“Order accepting the amended plaint is a matter that can be canvassed 
in the final appeal and no prejudice is caused, if this court decides not 
to go into the merits of the application.

APPLICATION in revision from an order of the District Court of Anuradhapura. 

Cases referred to :

1. Selliah Marimuttu Vs. Sivapakkiyan -(1986) 1 CALR 264
2. Halwan and others Vs. Kaleelul Rahuman - (2000 )3 Sri LR 50 at 51

Cur. adv. vult

K. Patabendige for defendant petitioners.
C. Paranagama for plaintiff respondent.

Ju ly 0 8 ,2 0 0 5
ANDREW  SOMAW ANSA, J. (P/CA)

T h is  is an  a p p lic a tio n  for rev is ion  s e e k in g  to  se t a s id e  th e  o rd e r of the  

le a rn e d  D istrict J u d g e  of A n u ra d h a p u ra  d a te d  1 2 .1 1 .2 0 0 3  overru ling  th e  

o bjec tion  ta k e n  by th e  d e fe n d a n ts  - pe titio n ers  to  th e  a m e n d e d  pla in t and  
a c c e p tin g  th e  s a m e .

B o th  p a rt ie s  h a v e  a g r e e d  to  re s o lv e  th e  m a tte r  b y  w a y  of w ritte n  

s u b m iss io n s  a n d  both p arties  h a v e  te n d e re d  th e ir w ritten  su b m iss io ns .

T h e  p la in tiff re s p o n d e n t in h is  o b je c tio n s  h a v e  ta k e n  up  tw o  p re lim inary  

o b jec tio n s  to  th e  m a in ta in a b ility  o f th is ap p lica tio n  in th a t-

(a) T h e  a ffid av it filed  by th e  d e fe n d a n ts  p e titio n ers  is d e fec tiv e .

(b) T h e  d e fe n d a n ts  - p e titio n e rs  h a v e  no  right to  c o m e  to this C o u rt by 

w a y  of a  rev is io n  a p p lic a tio n  a g a in s t th e  o rd e r of th e  le a rn e d  D istrict 
J u d g e  a s  th e  s tip u la te d  p ro c e d u re  in th e  C iv il P ro c e d u re  C o d e  is by



CA Kumarasiri and Another vs. 
Rajapakse (Somawansa, J. (P/CA)

361

w a y  o f le a v e  to  a p p e a l ahd no  s p e c ia l c irc u m s ta n c e  p le a d e d  in th e  

petition .

A s  fo r th e  first o b jec tio n  th a t th e  a ffid a v it f ile d  b y  th e  d e fe n d a n ts  

p etitio n ers  is d e fe c tiv e , I w o u ld  s a y  th e re  is fo rc e  in th is  a rg u m e n t. F o r on  

an  e x a m in a tio n  o f th e  a ffid a v it te n d e re d  in s u p p o rt o f  th e  p e titio n  it is 

c le a r  th a t th e  ju ra t th e re in  is no t in co n fo rm ity  w ith  th e  law . T h e  ju ra t re a d s  

a s  fo llow s:

“H a v in g  re a d  an d  e x p la in ed  to  us an d  hav in g  u nd erstood  th e  impotence 
if th e  fo re g o in g  fa c ts  a n d  a ffirm in g  to  th e  v e ra c ity  th e re o f p la c e d  o u r  

s ig n a tu re s  on  th is 21 st d a y  o f J a n u a ry  2 0 0 4 ”.

A s  it c a n  b e  s e e n  th e  ju ra t itse lf is ra th e r  c o n fu s in g  a n d  in c o rre c tly  

w o rd e d . O n  th e  o th e r h a n d , it d o e s  n o t s ta te  w h e re  th e  a ffid a v it w a s  

a ffirm e d  a n d  th us  v io la te  th e  p ro v is ion s  c o n ta in e d  in S e c tio n  1 2  (3 )  o f th e  

O a th s  a n d  A ffirm a tio n  O rd in a n c e . T h e  a ffid a v it in q u e s tio n  h a s  b e e n  

affirm ed  b e fo re  B. R . K. P a ta b a n d ig e , a tto rn ey  - a t - law  an d  C o m m is s io n e r  

fo r O a th s . It is useful to consider at this point Section 12 (3) of the O a th s  

a n d  A ffirm atio n s  O rd in a n c e  w h ich  re a d s  a s  fo llow s:

“E v e r y  C o m m is s io n e r  b e fo r e  w h o m  a n y  o a th  o r  a f f i r m a t io n  is 

ad m in is te re d , o r b e fo re  w h o m  a n y  a ffid av it is ta k e n  u n d e r th is O rd in a n c e , 
shall s ta te  tru ly  in th e  ju ra t o r a tte s ta tio n  a t w h a t p la c e  a n d  on  w h a t d a te  

th e  s a m e  w a s  a d m in is te re d  o r ta k e n , a n d  sh a ll in itia l a ll a lte ra tio n s , 
a rre a rs , a n d  in terlinea tions a p p e a rin g  on th e  fa c e  th e re o f a n d  m a d e  b e fo re  
th e  s a m e  w a s  s o  a d m in is tra te d  o r ta k e n ”.

T h u s  it cou ld  b e  s e e n  th a t th e  ju ra t in q u e s tio n  is c e rta in ly  n o t in 

co n fo rm ity  w ith  th e  a fo re s a id  p ro v is io n s  o f th e  O a th s  a n d  A ffirm a tio n s  

O rd in a n c e  fo r it d o e s  no t s ta te  a t w h a t  p la c e  it w a s  a d m in is te re d  a n d  

c a n n o t b e  a c c e p te d  as  a  va lid  a ffid a v it in law .

C o u rt o f A p p ea l A p p e lla te  P ro c e d u re  R u le s  p ro v id es  for th e  m a n n e r  in 

w h ic h  a n  ap p lica tio n  to C o u rt o f A p p e a l sh o u ld  b e  m a d e . T h e  re le v a n t  

C o u rt o f A p p e a l (A p p e lla te  P ro c e d u re ) R u le s  1 9 9 0  re a d s  a s  fo llow s:

“R u le  3  (1 )  (a )  “E v e ry  ap p lica tio n  m a d e  to  th e  C o u rt o f A p p e a l fo r th e  

e x e rc is e  of th e  p o w e rs  v e s te d  in th e  C o u rt o f A p p e a l b y  A rtic le s  1 4 0  or
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141 of th e  C onstitution  shall b e  b y  w a y  of petition , to g e th e r w ith  an  affidavit 

in su p p o rt of th e  a v e rm e n ts  th e re in , a n d  sh a ll b e  a c c o m p a n ie d  b y  th e  

o rig in a ls  of d o c u m e n ts  m a te r ia l to  such  ap p lica tio n  (o r du ly  certified  

co p ie s  th e re o f) in th e  fo rm  o f exh ib its . W h e re  a  p e titio n e r is u n a b le  to  

te n d e r  a n y  su ch  d o c u m e n t, h e  sh a ll s ta te  th e  re a s o n  fo r su ch  in a b i l i ty  

a n d  s e e k  th e  le a v e  of th e  C o u rt to  fu rn ish  su ch  d o c u m e n t later. W h e re  a  

p etitio n er fa ils  to  co m p ly  w ith  th e  p ro v is ion s  of th is ru le  th e  C o u rt m ay, 

ex-mero motu o r a t th e  in s ta n c e  of a n y  party , d is m iss  such  ap p lica tio n .

(b ) E v e ry  ap p lica tio n  by w a y  of revision  o r restitution  in in tegrum  u nd er  

A rtic le  1 3 8  of th e  C onstitu tion  shall b e  m a d e  in like m a n n e r to g e th e r w ith  

c o p ie s  of th e  re le v a n t p ro c e e d in g s  (in c lu d in g  p le a d in g s  a n d  d o c u m e n ts  

p ro d u c e d ), in th e  C o u rt o f F irst In s ta n c e , trib u n a l or o th e r institu tion  to  

w h ich  su ch  ap p lica tio n  re la te s .”

It is to  b e  s e e n  th a t it is th e  flesh  a n d  b lo o d  of th e  a ffid av it w h ich  g iv es  

life to  th e  s k e le to n  in th e  pe titio n . In th e  a b s e n c e  of a  va lid  a ffid av it 

su p po rtin g  th e  a v e rm e n ts  in th e  petition , th e  petition  b e c o m e s  a  nullity. In 

th e  instant revision app lication  th e  petition b e c o m e s  a  nullity for th e  affidavit 

filed  in su p p o rt of th e  rev is ion  ap p lica tio n  is a  d e fe c tiv e  a ffid av it w hich  

d o e s  not b e a r  a n y  ev id e n tia ry  v a lu e .

It m u s t b e  s ta te d  th a t th e re  is a  lin e  of th in k in g  th a t th e  d e fe c t in th e  

a ffid av it cou ld  b e  cu re d . H o w e v e r  in th e  ins tan t ap p lica tio n  o b jec tion  had  

b e e n  ta k e n  in th e  o b je c tio n s  filed  b y  th e  p la in tiff - re s p o n d e n t to  th e  

m ain tainab ility  of this app lication  in v iew  of th e  defec tive  affidavit. T h e  sa m e  

o b jec tio n  h a s  b e e n  re ite ra te d  in th e  w ritten  s u b m iss io n  of th e  p la in tiff - 

re sp o n d en t. H o w e v e r up to  d a te  th e  d e fe n d a n ts  petitioners h a v e  not taken  

a n y  s te p s  to  c u re  th e  d e fe c t a n d  th e  d e fe n d a n ts  - p e titio n ers  m u st su ffer 

th e  c o n s e q u e n c e s .

C o n s id e rin g  th e  a fo re sa id  s e co n d  objection  it is c le a r that th e  im pugned  

o rd e r d a te d  1 2 .1 1 .2 0 0 3  w h ich  is b e in g  c a n v a s s e d  in th e  ins tan t revision  

a p p lic a tio n  is o n ly  a n  in c id en ta l o rd e r fa lling  w ith in  th e  a m b it of S ec tion  

7 5 4  (2 ) of th e  C ivil P ro c e d u re  C o d e .

S e c tio n  7 5 4  (2 )  of th e  C iv il P ro c e d u re  C o d e  re a d s  a s  fo llow s:
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“A n y  p e rs o n  w h o  sh a ll b e  d is sa tis fie d  w ith  a n y  o rd e r m a d e  b y  a n y  

o rig in a l c o u rt in th e  c o u rs e  of a n y  civil a c tio n , p ro c e e d in g , o r m a tte r  to  

w h ich  h e  is o r  s e e k s  to  b e  a  party , m a y  p re fe r  a n  a p p e a l to  th e  C o u rt o f 
A p p e a l a g a in s t su ch  o rd e r  fo r th e  co rrec tio n  o f a n y  e rro r in fa c t o r in law , 
w ith  th e  le a v e  of th e  C o u rt o f A p p e a l first h a d  a n d  o b ta in ed ".

In th e  c irc u m s ta n c e s  a s  p o in te d  o u t b y  th e  c o u n s e l fo r th e  p la in tiff - 
re s p o n d e n t th e  d e fe n d a n ts  - p e tit io n e rs  a ls o  h a v e  fa ile d  to  ta k e  s te p s  in 
te rm s  of th e  s ta tu to ry  right g iv en  to  th e m  b e fo re  m o vin g  in rev is ion . It w a s  

in c u m b e n t on  th e  d e fe n d a n ts  p e tit io n e r to  fo llo w  th e  p ro c e d u re  la id  

d o w n  in S e c tio n  7 5 4 (2 )  b e fo re  m o v in g  th e  m a tte r  in rev is io n  ap p lic a tio n , 
but d o e s  not g iv en  a n y  e x p la n a tio n  a s  to  w h y  th e y  fa ile d  to  c o m e  b y  w a y  

of le a v e  to  a p p e a l w h ich  is th e  s ta tu to ry  righ t a v a ila b le  to  th e m . A n  

ap p lica tio n  fo r revis ion  is a v a ila b le  w h e re  th e  fa ilu re  to  e x e rc is e s  th e  right 

of a p p e a l is e x p la in e d  to  th e  s a tis fa c tio n  o f th e  C o u rt.

Selliah MarimutturVs. Sivapakkiyani1)

(2)
In th e  c a s e  of Halwan and Others V s  Kaleelul Rahuman a t  51 S . N . 

S ilv a , J a s  h e  th e n  w a s  o b s e rv e d :

“A  p arty  d issa tis fied  w ith  a  ju d g m e n t o r order, w h e re  a  right o f a p p e a l is 

g iven  e ith e r  d ire c tly  o r w ith  le a v e  o b ta in e d  h a s  to  in v o k e  a n d  p u rs u e  th e  

a p p e lla te  ju risd ic tion . W h e n  su ch  a  p a rty  s e e k s  ju d ic ia l re v ie w  b y  w a y  of 
an  a p p lic a tio n  fo r a  w rit, h e  h a s  to  e s ta b lis h  a n  e x c u s e  fo r h is  fa ilu re  to  

in v o k e  a n d  p u rs u e  th e  a p p e lla te  ju ris d ic tio n . S u c h  e x c u s e  sh o u ld  b e  

p le a d e d  in th e  pe titio n  s e e k in g  ju d ic ia l re v ie w  a n d  b e  s u p p o rte d  by  

affid av its  a n d  n e c e s s a ry  d o c u m e n ts . T h e  s a m e  p rin c ip le  is a p p lic a b le  to  

in s ta n c e s  w h e re  th e  law  p ro v id e s  fo r a  right o f a p p e a l fro m  a  d e c is io n  or 

o rd e r of an  institu tion  o r an  o fficer, to  a  s ta tu to ry  trib u n a l. T h e  re a s o n  is 

th a t su ch  a p p e lla te  p ro c e d u re  a s  e s ta b lis h e d  by law  b e in g  th e  o rd in a ry  

p ro ced u re  should b e  a v a ile d  o f b e fo re  re co u rse  is h a d  to  th e  e x tra o rd in ary  

ju risd ic tio n  by w a y  o f ju d ic ia l re v ie w  a s  p ro v id e d  in A rtic le  1 4 0  o f th e  

C o n stitu tio n ”.

E v e n  to  file  th is  rev is ion  a p p lic a tio n , it a p p e a rs  th a t th e  d e fe n d a n ts  - 
p etitio n ers  h a v e  tak en  o ver tw o  m o n th s  from  th e  d a te  o f th e  o rd er. A s  p er  

p a ra g ra p h  1 6  of the petition th e  d e la y  h ad  b e e n  d u e  to  th e  d e la y  in obta in ing  

ce rtifie d  c o p ie s  an d  consu lting  la w y e rs  in C o lo m b o .
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In a n y  e v e n t, th e  q uestion  of co rrec tn e ss  of th e  le a rn e d  D istrict Ju d g e 's  

o rd e r in a c c e p tin g  th e  a m e n d e d  p la in t is a  m a tte r  th a t ca n  b e  c a n v a s s e d  

in th e  fina l a p p e a l a n d  n o  p re ju d ic e  w o u ld  b e  c a u s e d  to  th e  d e fe n d a n ts  - 
petitioners if this C o u rt d ec id es  not to  go  into th e  m erits  o f th e  app lica tion  

a n d  I m u st s a y  I d o  not in te n d  to  d o  so.

F o r th e  fo reg o in g  re as o n s  th e  revision  ap p lica tio n  will s tand  d ism issed . 

In all th e  c irc u m s ta n c e s  of th e  c a s e , I m a k e  n o  o rd e r a s  to  co sts .

Application dismissed.


