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T H E  K IN G  v. C B O O S  e t al.

l— M . C. Colom bo, 27,483.

Court of Criminal Appeal— Verdict of culpable homicide not justified— Grave 
and sudden provocation—No common intention—Attempt to commi 
culpable homicide substituted in the case of 2nd accused.

The two accused were indicted for murder dnd convicted of culpable 
homicide. On the Judge's direction “  If there was grave and sudden 
-provocation, the offence would be culpable homicide not amounting 
to murder. I f  there was no grave and sudden provocation, it would be 
a case of murder itself ”  the Jury brought in a verdict of culpable 
homicide not amounting to murder against the 2nd accused.

There was no evidence that the injury inflicted by the 2nd accused, 
although it was intended to kill, endangered life or contributed to the 
death of the deceased

•The death of the deceased had in fact been caused by an injury iu- 
flicted by the 1st accused between whom and the 2nd accused there was 
uo common intention established.

Held, that a verdict of “  Guilty of an attempt to commit- culpable 
homicide not amounting to murder where hurt has been cause "  should 
be substituted for that of culpable homicide in the case of the 2nd accused.

A P P E A L  against a co n v ic tio n  by  a Ju d ge  and Ju ry  before  the 
W estern  C ircuit.

G. E . Chitty  fo r  the accu sed , appellants.

E . H . T. Gunasekara, C. C., fo r  the C row n.

jVIarch 12, 1945. K euneman J .—

T h e appeal and th e ap p lication  o f  the 1st a ccu sed  have already been  
d ism issed , and the m a tter  th at rem ains relates to  th e 2nd  accused .

T h e d eceased  in th is case h ad  tw o  in ju r ie s :

(1) an incised  w ound on  the le ft side o f  th e  fron t o f  the ch est penetrating
in to  the ch est, and cau sin g  a w ou n d  on  th e  le ft  ven tric le  o f  the 
heart, w h ich  w as necessarily  fata l.

(2 ) an in cised  w ound on  th e ba ck  o f  th e  low er end  o f  the le ft  side o f  the
abdom en , w h ich  p en etrated  to  a d ep th  o f  1£ in ch es , bu t n o 
internal in ju ry  w as d iscovered . N o  b on e  w as cu t, and there is 
no ev id en ce  th at th is in ju ry  en dan gered  life , or con trib u ted  
to  the dea th  o f  th e d eceased .

T he ev id en ce  sh ow ed  th at the 1st accu sed  cau sed  in ju ry  (1) w hile  the 
d e cea sed  w as h eld  b y  th e  2n d  accu sed , and th at th erea fter  th e 2 n d  a ccu sed  
ca u sed  in jury  (2), and it is c lear th at th e m a jor ity  o f  th e  ju ry  so  held .

Cur. adv. vult.
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In  b is charge to  the ju ry  the learned Tried Judge dealt fu lly  and 
adequately  w ith  th e  question  o f  com m on  in tention  on  th e part o f  the tw o  
accused . H e  also added—

“  I f  y ou  accep t th e v iew  th at h e had no in tention  o f  acting  w ith  his 
brother . . . .  th en  y o u  have to  consider what he did 
later . . . .  T h en  h e  w ould  be liable on  his ow n accou n t, that 
is as an independent act o f  h is ow n, and n ot liable in the sam e w ay  
us the 1st accused . H e  w ou ld  be  free o f  any com p licity  in the 1st 
a ccu sed 's  stabbing, b u t there w ould  be a case to consider o f his ow n 
a c t .”

T herea fter the Trial Ju dge dea lt w ith  the evidence that the 2nd 
accused  under grave and sudden provocation , and added ”  I f  you
think vtrftg an in dependent act, and there w as grave and sudden 
provoutiiiuu, then  th e offence w ould  b e  cu lpable  hom icide n ot am ounting 
to  m urder ” .

L a ter  tbe Trial Ju dge added that in the absence of com m on  intention 
"  I f  there w as grave and sudden provocation , the offence w ould  be 
cu lpable h om icid e  n ot am ounting to  m urder. I f  there w as no grave and 
sudden provocation , it  w ould  be a case o f  m urder itself ” .

T herea fter the jury  by  a m a jority  brought in a verd ict o f culpable 
hom icide against the 2nd accused . O bjection  has been  taken to  the 
tw o latter passages o f  th e  charge, and w e agree that on  th e evidence 
available the charge is in correct. I t  w ould  have been  correct if there 
was any ev iden ce t.o show  that in jury (2) either accelerated or contributed 
to  the death  o f  the deceased . B u t there w as no ev idence to  this effect, 
and w e are o f op in ion  th at the con v iction  o f  the 2nd accused  for culpable 
hom icide cannot, be  supported . A t  the sam e tim e it  is clear that the 2nd 
accused  has correctly  been  found guilty o f an offence, bu t it is a m atter 
o f d ifficu lty  to  decide w h a t verdict shou ld  be substituted in p lace o f the 
present verd ict. T h e m ed ica l ev iden ce certain ly  does not definitely 
show  that in ju ry  (2) am ounted  to  grievous hurt or endangered 
life.

H ow ever, after the verd ict, for  the purpose o f im posing sentence,, 
the Trial Judge enquired from  the jury  w hat the effect o f their verdict 
w as, and the jury  declared  that they  had held that the and accused  as 
w ell as the 1st a ccu sed  in tended  to  kill the deceased  bu t had acted under 
grave and sudden p rovoca tion . W e  do n ot, how ever, know w hat the 
verd ict w as on  the qu estion  o f com m on  intention  betw een the tw o accused, 
and the 2nd accused  m u st have the benefit o f that. A s regards his ow n 
offence,, regarded as an indepen dent offence, w e know  that the m a jority  
o f  the jury neld th at he intended to  kill. T h e in jury he in flicted  was 
w ith  a dangerous w eapon , in  a part o f the b od y  w here danger to life was 
evident, v iz ., the back  o f  the abdom en , and the blade had penetrated 1$ 
inches. In  all th e  circu m stan ces w e think the correct verd ict to  b e  
substitu ted  for  the presen t one is ”  G uilty  o f an attem pt to  com m it 
cu lp able  h om icid e  n ot am ounting to  m urder H a d  the Trial Judge

• based  his charge on  th e a ttem p t, w e do n ot think ob jection  cou ld  have 
been  taken to  his charge.
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W e accordingly substitute for the verdict arrived at by the jury 
th'e verdiot of "  Guilty o f an attempt to commit culpable homicide not 
amounting to murder where hurt has been caused W e delete the
present sentence and impose on the 2nd accused a sentence of four 
years' rigorous imprisonment.

Varied.


