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. 'A rt nction for the redem ption of an otty  mortgage and for the release of the 
mortgaged land from tho m ortgage is a  dispute affecting an interest in land and 
can, therefore, bo brought in tho court within the local limits o f whoso 
jurisdiction the land in question is situate.

A p p e a l  from  a ju d g m en t o f th e  Court of R equests, V avu n iya .

0 .  S u n th era lin g a m , w ith  T .  A ru la n u n tlia n , for the p la in tiffs  appellan ts

<S'.' S lia rm n a itd a , for  th e  d e fen d a n t respondent.

C u r. a d v . vu lt.

F eb ru ary 1 5 ,1 9 5 5 . R o s e , C .J.—

T his m atter ra ises a  q u estio n  o f jurisdiction. Tho p ln intiffs-appcllants  
brought this action  in  th e  Court- o f R equests nf V avun iya  for th e  redem p
tion  o f an  o tty  m o rtg a g e  an d  for th e  release of the m ortgaged  lands from  
th e  m ortgage. I t  is  com m on  ground th a t th e  action  cou ld  o n ly  properly  
h a ve been brought in  t h a t  court on  th e  ground th a t th e  lan d s in respect 
o f w hich th e  action  is  b rou gh t lie  w ithin the local lim its o f th e  jurisd iction  
o f the V avuniya court.

'There- is no d o u b t th a t  th e  lan d s in  respect of which th e  m ortgage was 
entered in to  do lie  ■within th e  jurisdiction of the court hut fh e  learned 
Comm issioner held  th a t th e  action  w as not brought “ in  resp ect o f"  
the. lan ds w ith in  th e  m ean in g  o f .section !)(//) o f the- C ivil Procedure. 
Code and th a t no  “ in tere st in  or right to  the possession  ” of tho  lands in  
question  was in  d isp u te  w ith in  tho m eaning of S ection  75 o f  th e  Courts 
Ordinance.

Tho learned C om m issioner'appears to  have relied in  part u p on  tw o  eases 
reported in 2  W ccra k o o n . I n  th e  first case, a t  page 68 , th e  action  was 
brought to com pel th e -le sso r  to  accept rent and th e  learned  jud ge very  
naturally  held th a t th e  a c tio n  w as not brought in resp ect o f a n y  land  at all.

T he second  case, a t  p a g e  64, although it was a p ossessory  action , raised  
o n ly  tho qu estion  a s to  tho  m eth od  b y  which tho action  w a s to  b e valued. 
In  th a t  case too , therefore, n o  in terest in  tho land w as in  d isp u te.

I t  scorns to  m o therefore, th a t  neither of theso cases are o f assistan ce in  
decid ing tho p resen t p o in t.
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L earned  counsel for th e  appellan ts d id  n o t press in  appeal tho  p o in t  
th a t  th is  is  a  h yp oth ecary  action  w ith in  tho m ean ing  o f Section  75 o f  t ho 
C ourts O rdinance b u t ho contended  th a t  i t  is  an  action  in  w hich  b o th  an  
in tere st in  tho  lan d  is  in  d isp u te  a s  a lso  th e  righ t to  tho possession  o f th e  
m ortgaged  lands. Tho p lain tiffs-appcllan ts pray n o t o n ly  th a t  tho  
d efen d an t-resp on d en t should  accep t th e  m oney brou ght in to  cou rt to  
se tt le  tho  d e b t  b u t a lso  th a t  th e  m ortgaged  lan ds sh ou ld  bo released  from  
tho  m ortgage. I t  seem s to  m e th a t  i t  w ould  bo w rong to  hold  th a t  a  
m ortgage— u sufru ctuary  or otherw ise— can n ot bo sa id  to  bo an  in tere st  
in  lan d . T h e m atter  m a y  n o t bo free from  d ifficu lty 'b u t i t  seem s to  m e  
th a t  a d isp u te  a s to  w hether th is  particu lar u sufructuary m ortgage sh ou ld  
be rem oved  an d  th e  lands released  from  tho cneum branco is  a  d isp u te  
affectin g  an  in terest in  the lands in  question . M oreover, so  lon g  a s a 
m ortgage is  in  ex isten ce  tho d efen d an t h a s  a  r igh t to  p ossess tho  lan d s  
and  in  th a t  sen se  th e  d ispu te m a y  also bo said  to  bo ono re lating  to  th e  
p ossession  o f  th e  m ortgaged  lands.

T or th ese  reasons I  am  o f op in ion  th a t th e  a ction  w as properly  
in s t itu ted  in  th e  Court o f R eq u ests  o f  V avunij-a. T h e appeal is  therefore  
allow ed  an d  th e  m atter rem itted  to  th e  learned C om m issioner to  determ in e  
accord in g  to  law . T he ap pellan ts w ill h a v e  th e  costs o f  th is  appeal an d  
o f th e  proceed in gs hereto com pleted  in  th e  low er court in  a n y  even t.

A-p-peal a llow ed .


