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1971 Present: S am eraw ick ra m e J .,  an d  W ija y a tila k e . J.

P .  C. S . F E R N A N D O , A p p e lla n t, and XV. V . 3 I A H A N T I L A  (G o v e r n m e n t  
A g e n t , C o lo m b o  D is t r ic t )  a n d  a n o th e r , R e sp o n d e n ts

S. C. 98/69— Application in Revision in D . 0 . Colombo, 9995/M B

Mortgage— Hypothecary sale— Pou:er of Court to order sale of mortgaged properly 
in blocks.

Where the mortgaged property is ordered by Court to be sold in order to 
satisfy the amount duo under a hypothecary decree, it is not necessary that the 
entire property should he sold. Jt is open to the Court to direct that the sale 
o f  tho land should bo in blocks, and that only such blocks bo sold as would 
suffice to realise the amount duo under the decree.

Ceylon Transport Board v. Thungadasa ( 1 9 7 0 )  7 3  N .  L .  R .  2 1 1 .
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A p p l i c a t i o n  to  r e v is e  a n  o r d e r  o f  th e D is tr ic t  C o u r t , C o lo m b o .

H . IF. Jayewardene, Q.O., w ith  K . N . Choksy, f o r  th e  2 n d  d e fe n d a n t -  
p e t it io n e r .

P. N . Wikramanayake, f o r  th e  1st d e fe n d a n t-re sp o n d e n t- 

D. S. TVijeicardene, fo r  th e  p la in tiff-re sp o n d e n t.

F o b r u a r y  15, 1971. Samerawickrame, J .—

T h e  p r o p e r ty  m o r tg a g e d  is  a  v a lu a b le  p r o p e rty  s i tu a te d  in  a  r e s id e n t ia l 
a rea  in  C o lo m b o  w ith  a  la rg e  b u n g a lo w . T h e  lea rn ed  D is t r ic t  J u d g e  h a s  
g iv e n  d ire c tion s  th a t  th e  p r o p e r t y  sh o u ld  b e  so ld  in  b lo c k s  in  th 'o o r d e r  
s ta te d  b y  h im  u n til th e  a m o u n t  d e cre e d  is rea lized .

L e a rn e d  C ou n sel f o r  th e  2 n d  d e fe n d a n t-p e t it io n e r  h a s  s u b m it t e d  th a t  
i t  is n o t  co m p e te n t  fo r  th e  le a rn e d  D is tr ic t  J u d g e  t o  m a k e  a n  o r d e r  f o r  th e  
sa le  o f  certa in  b lo ck s  o n ly ,  a n d  th a t  th e  entire m o r tg a g e d  p r o p e r t y  s h o u ld  
b e  so ld .

W e  h a v e  co n s id e re d  th e  m a tte r , a n d  in v iew  o f  th e  fa c t  th a t  t h e  sa le  
o f  a  p a r t  o f  th e  la n d  m a y  rea liz e  th e  a m ou n t n e ce s sa ry  t o  s a t is fy  th e  
m o r tg a g e  d e b t, w e  h o ld  t h a t  it  is o p e n  to  th e  C ou rt t o  d ir e c t  th a t  t h e  sa le  
o f  th e  la n d  sh o u ld  b e  in  b lo c k s ,  a n d  th a t  o n ly  su ch  b lo c k s  b e  s o ld  as 
w o u ld  su ffice  to rea liz e  th e  a m o u n t  d u e  u n d er th e  d e c re e . I t  a p p e a r s  
t o  us p re fera b le  th a t  th e  b a c k  b lo c k s  b e  so ld  first.

A c co r d in g ly , w e  o r d e r  t h a t  th e  decree  b e  a m e n d e d  b y  th e  a d d it io n  o f  
th e  fo llo w in g  p a ra g ra p h  im m e d ia t e ^  a fter  p a ra g ra p h  3 :—

“  I t  is fu rth er  o r d e re d  a n d  d e cre e d  th a t  th e m o r tg a g e d  p r o p e r t y  b e  
s o ld  in  b lock s  a c c o r d in g  to  P la n  N o . 1602 o f  26th  S e p te m b e r  1969 
m a d e  b y  K . M . S a m e ra s in g h e , L icen sed  S u rv e y o r , a n d  a p p r o v e d  b y  
th e  M u n icip a l C o u n cil , C o lo m b o .

T h e  sa le  to  b e  in  th e  f ir s t  in s ta n ce  o f  lo ts  1, 2 , a n d  3 e a ch  w ith  a  r ig h t  
o f  w a y  o v e r  lo t  4  ; a n d  l o t  8. A n d  i f  th e  sa le o f  th e se  b lo c k s  d o e s  n o t  
fe tc h  th e  a m o u n t n e ce s s a r y  t o  sa tis fy  the a m o u n t  d u e  u n d e r  th e  d e cre e , 
th e  sa le o f  th e  o th e r  lo t s  w ill b e  in  su ch  o rd er  as m a y  b e  d ir e c te d  b y  
C o u rt  a n d  su b je c t  t o  s u c h  o th e r  d irection s  as th e  C o u r t  m a y  g iv e .  ”

L e a rn e d  C ounsel f o r  th e  2 n d  d e fe n d a n t-p e t it io n e r  h a s  p r o d u c e d  P la n  
N o . 1602  ( X l ) ; le t te r  o f  a p p r o v a l  o f  th e M u n ic ip a l C o u n cil, C o lo m b o , 
d a te d  28 .9 .1969  ( X 2 ) ; a n d  th e  le t te r  o f  a p p ro v a l o f  th e  s t re e t  lin es a lo n g  
lo t  4  (X 3 ) .  T h ese  d o c u m e n ts  w ill be  filed  o f  r e co r d .

T h e  p la in t iff -r e sp o n d e n t  w ill be  en tit le d  t o  th e  c o s ts  o f  th is  
a p p lic a t io n , p a y a b le  b y  th e  2 n d  d e fe n d a n t-p e t it io n e r  a n d  th e  1st 
d e fe n d a n t-re sp o n d e n t.

W ijayatilake, J .— I  agree.
A pplica tion  m ainly dism issed.


