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1994 P resen t: de Kretser J.

N A L L I A H  v . T H E  A T T O R N E Y -G E N E R A L .

In  re  Application for  Bail in M . G. Jaffna, N o. 3,674.

Bail—Indictment for murder—Application for bail—Prisoner not brought to 
trial owing to postponements on application by Counsel for defence—  

Courts Ordinance, s. 81.

The accused, who was indicted for murder with another, could not be 
brought to trial at tha first Criminal Sessions after the_dat$ of his commit
ment owing to postponements allowed on three occasions on the 
applications of one or other of the accused's Counsel.

H eld , (on an application for bail under section 31 Of the Courts 
Ordinance), that the accused was not entitled to bail.

H I S  w as an  ap p lication  fo r  bail.

S. Nadesan  in  support.

T. 8 . Fernando, C .C ., fo r  the A ttorn ey -G en era l.

Cur. adv. vult.

N ov em b er  G, 1944, de Kbetser J .—

T h e  ap p lican t is charged  w ith  th e o ffen ce  o f  m urder and a prisoner 
in  such  c ircu m stan ces is n o t ordinarily  ad m itted  to  bail.

T he first sessions a t w h ich  th e prison er m ig h t h ave  b een  tried  op en ed  
in  Ju ly , 1944, and th is case  w as set d ow n  fo r  tr ia l on  J u ly  18. O n that 
d a te  the trial had  to  b e  p ostp on ed  as an oth er tria l w h ich  began  earlier 
w as still proceeding . T h e  case  w as, th erefore , p o s tp on ed  fo r  S ep tem b er 4. 
T h a t date  did n o t su it C ou n sel fo r  th e  ap p lica n t w h o , at som e u nspecified  
da te , in tim ated  th is fa c t  to  C row n  C ou n sel, w h o  th ereupon , obliged ' 
C ounsel for  th e d e fen ce  b y  fix ing it  fo r  S ep tem b er 21. I t  is n ot d isclosed  
w h y  S ep tem b er 4 , a date fix ed  on  J u ly  18, w as fo u n d  to  b e  in con ven ient 
fo r  C ounsel for  th e  d e fen ce . I t  is w ell know n ' th a t C row n  C ou n sel go  to  
extraord inary  len gths in  ob lig ing  broth er C ou n sel, som etim es to  lengths 
to  w h ich  th ey  shou ld  n o t go . T h e  case  w as p ostp on ed  on  S ep tem b er 4 
to  S ep tem b er 21, and th at d id  n o t su it C ou n sel fo r  th e  ap p lican t again. 
I t  w as th en  p ostp on ed  for  O ctober 9  o n  w h ich  da te  cou n se l for  th e  second  
accused  sen t a m ed ica l certifica te  statin g  th at h e  w as unable to  appear. 
T h e  resu lt w as th at th e sessions c lo se d  on  O ctob er  14 and th is  case 
h a d  to  stan d  ov er  fo r  th e n ext sessions.

T h e  presen t ap p lication  is m a d e  u n d er section  31 o f  th e C ourts O rdinance 
w h ich  requires th at th e prison er shall b e  b rou gh t to  trial at. th e  first 
crim in a l sessions a fter  th e  da te  o f  h is co m m itm e n t - a t w h ich  such  
prisoner m igh t p roperly  be  tried. I t  is n o t su ggested  th at th e  prisoners 
m igh t n ot p roperly  have been  tried  on  th e  various dates given . Crow n 
C ou n sel argues th at “  p rop erly  b e  tr ied  ”  m ean s “  b e  tr ied  p rov id ed  n o  other 
w ork  is in terfering. ”  I t  is n o t  n ecessary  to  d ecid e  th is p o in t, b u t I  w ou ld  
n o t  g ive  th e w ords “ p rop erly  b e  t r i e d ”  su ch  a -n a r r o w  sign ificance. 
H ow ever , th e section  goes on  to  say th a t th e prison er sh ou ld  be  ad m itted  
to  bail, unless g ood  cause is sh ow n  to  th e con trary , o r  unless th e  tria l 
sh all h ave  been  p ostp on ed  on  th e  ap p lication  o f  the prisoner. T h e
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circum stances w hich  I  have detailed  furnish sufficient good  cause to- 
the contrary, and the alternative also applies as th e trial w as postponed 
on  three occasions on  th e application  o f  one o r  other o f  the prisoners'' 
C ounsel, w h o  obv iously  w ere m aking those applications in the interests 
o f  the prisoners.

.A p p lica n t ’s Counsel stresses th e singular, “  such  prisoner ” , b u t iit  
v iew  o f the Interpretation  O rdinance it  m ust b e  taken to  m ean "  suoh 
prisoners ” , and since the trial cou ld  n o t p roceed  w ith  each accused 
independently , any ap plication  m ade on  behalf o f '  one prisoner led- 
necessarily to  a p ostpon em en t o f the w hole  trial. I  think the alternative- 
also, therefore, applies. .T h e  application  is therefore, refused.

Application  refused


