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Present: L a s c e l l e s C.J . a n d Pere ira J . 

G U N A S E K E E A v. D I S S A N A Y A K E . 

136—D. C. Kandy, 21,419. 

Estoppel—Intention—Evidence Ordinance, 8. US—Marriage in com
munity—Last wiU by husband giving property to widow and 
children in equal shares—Widow dealing with property as if she 
was not entitled to half the common estate. 

The first defendant w a s married in communi ty o f property t o 
one Dissanayake, w h o d i ed leaving a will b y which h e gave al l h i s 
estate i n equal shares t o h i s widow (first defendant) and s e v e n 
ohildren. 

The widow and ohildren deal t w i t h the entire es tate for th ir ty 
years (since the death of Dissanayake) o n the foot ing that the 
w i d o w w a s n o t ent i t l ed t o hal f the common estate , and that i t 
devolved o n the widow and children in equal shares. 

Held, t h a t i n the circumstances o f th i s case the w i d o w w a s 
estopped from sett ing u p her t i t l e to hal f the estate . 

A n estoppel wi l l arise where the person who m a k e s the represen
tat ion so conducts h imse l f that a reasonable m a n would take the 
representation t o be true and bel ieve that i t w a s intended t o be 
acted on. 

P E B E I B A J . — W i t h reference t o the word " i n t e n t i o n a l l y " in 
sect ion 115 of the Evidence Ordinance, I m a y add that intent ion 
to have a representation acted u p o n m a y be presumable as well as 
actual, so that a man would be bound as wel l when b i s conduct or 
the circumstances of the case justified the inference of in tent ion as 
w h e n h e actual ly in tended the result. 

^ ^ P P E A L from a j u d g m e n t of t h e Dis tr i c t J u d g e of K a n d y 
( F . E . D i a s , E s q . ) . T h e fac t s appear from t h e j u d g m e n t of 

L a s c e l l e s C .J . 

H. A. Jayewardene, for t h e appe l lant s . u ^ 1 0 9 

•A. St.- V. Jayewardene, for t h e respondent." 

Cur. adv. vult,. 

October 2 4 , 1912 . LASCELLES C.J 

T h i s a part i t ion ac t ion i n w h i c h t h e q u e s t i o n for d e t e r m i n a t i o n 
i s w h e t l t h e first de fendant , t h e w i d o w of t h e t e s ta tor , i s entitf 
t o ohe-f . n t h o n l y of t h e l a n d i n q u e s t i o n , a s a l leged ' .ue 
plaintiff, t o one- fourteenth p l u s half ( t h e la t ter fractf repre
s e n t i n g 1 ,hare i n t h e c o m m u n i t y ) a s c o n t e n d e d b y h e r o e i i and t h e 
o ther con . fcmg d e f e n d a n t s . 
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There i s n o quest ion but t h a t t h e tes tator David Di s sanayake a n d 
t h e first de fendant were married i n c o m m u n i t y ; BO that , o n t h e 
d e a t h of the former , h i s w idow b e c a m e legally ent i t led t o half of 
t h e c o m m o n e s ta te . D a v i d Di s sanayake left a wil l b y wh ich h e 
g a v e all h i s e s t a t e in equal shares t o h i s widow and s e v e n chi ldren, 
and appointed h i s wife t o b e t h e sole executr ix of h i s wil l . I n t h e s e 
c ircumstances , apart from any quest ion of estoppel , t h e right of 
t h e w i d o w t o half t h e c o m m o n es ta te would b e incontestable . 

B u t t h e learned Distr ict J u d g e h a s found t h a t for t h e las t th irty 
years t h e w i d o w and chi ldren h a v e dealt w i t h t h e es ta te o n t h e 
footing t h a t t h e widow w a s n o t ent i t l ed t o half t h e c o m m o n es ta te , 
and t h a t it devo lved o n t h e w idow and children in equal shares . 
On th i s ground h e h a s he ld t h a t the contest ing de fendants are n o w 
precluded from se t t ing u p the w i d o w ' s t i t le to half t h e es tate : 

I n t h e judgment t h e w idow and children are said t o h a v e 
" e lec ted " t o regard t h e e s ta te as belonging t o t h e m in equal shares , 
b u t I understand t h e j u d g m e n t t o be based principally o n es toppe l 
b y conduct . For I do n o t s ee how t h e doctrine of e lect ion can b e 
applicable t o t h e fac t s of th i s case , un le s s t h e wil l i s construed a s 
disposing of t h e w i d o w ' s half of t h e es ta te as wel l a s t h e tes tator ' s 
o w n disposable interes t there in . On th i s footing i t m i g h t b e con
t e n d e d that , i n a s m u c h as t h e w idow h a d e lected t o take under t h e 
wi l l , s h e i s b o u n d b y her e lect ion, and cannot object t o t h e wil l a s 
a disposit ion of t h e w h o l e of the c o m m o n e s ta te . B u t I do not 
t lunk t h a t t h e wil l can b e so construed; for by i t t h e tes tator 
purported to d ispose on ly of h i s o w n property, and th i s i s t h e 
plain m e a n i n g of t h e wil l . 

T h e true ques t ion i s w h e t h e r t h e contes t ing defendants are n o w 
es topped by their conduct from se t t ing u p t h e first defendant ' s c l a i m 
t o half t h e e s ta te . A s t h e learned Distr ict J u d g e h a s pointed out , 
t h e first defendant , as executr ix , and t h e other contes t ing de fendants 
from 1883 t o 1906 h a v e cons i s tent ly deal t w i t h t h e e s ta te on t h e 
foot ing t h a t t h e w idow and chi ldren took equal shares in t h e e s t a t e . 

I n 1883 , o n t h e marriage of her daughter J a n e t o t h e plaintiff, 
t h e first de fendant transferred t o her t w o lands va lued at R s . 750, 
represent ing a one-e ighth share i n t h e e s ta te . T h e n there is a 

' success ion of deeds in wh ich t h e other children- deal t e a c h w i t h .a 
b n e - s e y e n t b ( n o t . one-fourteenth) of t h e property, and a p l a n * m g 
l e a s e in w h i c h t h e first de fendant and her children in 189^ l e t 
t h e entire land o n a p lant ing l ease t o t h e plaintiff for e i g h t e e n years , 
for R s . 50 a year, w h i c h rent w a s div ided a m o n g and paid t o t h e 
severa l co-owners . 

T h e plaintiff, hV should b e s ta ted , n o w c la ims 1 / 7 + 
b. T h e former share h e acquired by purchasing 
t h e c '-eventh share of Alexander i n 1900, and t h e 
represv-iuj tha,. plaintiff 's interes t in a one - seventh s' 
Al ice in lMr t o J a n e , t h e plaintiff's first wi fe . 
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T h e w i d o w w a s n o t cal led a s a w i t n e s s , a n d i n t h e a b s e n c e of a n y * w a * 
explanat ion b y her , i t i s difficult t o avo id t h e conc lus ion t h a t s h e iMsoBLLBff 
i n effect renounced her half share i n t h e e s t a t e i n favour of her 
chi ldren, a n d t h a t w h e n her daughter , t h e plaintiff 's w i f e , d ied s h e Gttnaseherai 
endeavoured t o recede f rom t h i s pos i t ion . Dissanayake! 

B u t t h e appe l lants c o n t e n d t h a t t h e c o n t e s t i n g d e f e n d a n t s h a v e 
n o t b y th i s course of dea l ing " in tent iona l ly c a u s e d or p e r m i t t e d " 
t h e plaintiff t o be l i eve t h e w i d o w w a s e n t i t l e d t o o n e - s e v e n t h on ly 
of t h e e s t a t e , and t o ac t on t h a t bel ief w i t h i n t h e m e a n i n g of s e c t i o n 
115 of t h e E v i d e n c e Ordinance. 

I t i s contended t h a t there is n o e v i d e n c e t h a t a n y of t h e d e f e n d a n t s 
did a n y ac t w i t h t h e in ten t ion of m i s l e a d i n g t h e plaintiff. T h i s 
m a y b e so , b u t i t i s we l l s e t t l e d t h a t a n es toppe l wi l l arise w h e r e t h e 
person w h o m a k e s t h e representat ion so c o n d u c t s h imse l f t h a t a 
reasonable m a n wou ld t a k e t h e representat ion t o b e true a n d b e l i e v e 
t h a t i t w a s i n t e n d e d t o b e a c t e d on . Freeman v. Cooke 1 (vide a l so 
authorit ies c i ted in Lord H a l s b u r y ' s Laws of England, vol. XIII., 
p . 382). T h e ques t ion is t h u s , w h e t h e r t h e c o n d u c t of t h e w i d o w 
h a s b e e n s u c h t h a t a reasonable m a n w o u l d be l i eve t h a t s h e h a d 
renounced her r ights as surv iv ing s p o u s e a n d h a d represented 
herself as be ing ent i t l ed t o share i n t h e e s t a t e equa l ly w i t h h e r 
chi ldren, in tend ing t h a t s u c h representat ion shou ld b e a c t e d o n . 
Th i s ques t ion , I think, m u s t b e a n s w e r e d in t h e affirmative. A s 
t h e learned Dis tr i c t J u d g e h a s p o i n t e d o u t , all t h e w i d o w ' s t r a n s 
act ions w i t h t h e e s t a t e from the d e a t h of her h u s b a n d in 1879 d o w n 
t o 1906 were entered i n t o o n t h e foot ing t h a t t h e w i d o w d id n o t 
c l a i m more t h a n a n equal share w i t h her chi ldren in t h e e s t a t e ; a n d 
in o n e of t h e s e t ransact ions , n a m e l y , t h e l e a s e F 4 , t h e plaintiff w a s 
direct ly concerned. T h e l e a s e w a s granted b y t h e w i d o w and her 
chi ldren in 1892 t o t h e plaintiff a n d a co- lessee , a n d t h e first d e f e n d 
ant a n d her chi ldren rece ived rent and granted separate r e c e i p t s 
o n t h e foot ing t h a t t h e first d e f e n d a n t c l a i m e d on ly a o n e - s e v e n t h 
share in t h e e s t a t e . T h e plaintiff w a s a lso d irect ly concerned i n 
t h e s e t t l e m e n t m a d e b y t h e first de fendant o n t h e marriage of h e r 
daughter J a n e t o t h e plaintiff. H e r act ion w i t h regard t o t h e s e 
transact ions , coupled w i t h her uni form course of c o n d u c t e x t e n d i n g 
over m a n y years , a m o u n t s , in m y opinion, t o a representa t ion w h i c h 
a n y m a n m i g h t h a v e reasonably a c t e d o n , t h a t t h e in teres t w h i c h _ . 
s h e c la imed in t h e e s t a t e w a s a o n e - s e v e n t h share . 

I t h a s Been c o n t e n d e d b y t h e a p p e l l a n t s , o n t h e author i ty of 
Swan v. North British Australasian Co. 2 a n d Longman v. Bath 
Electric Tramways, Limited,3 t h a t there c a n b e n o e s toppe l i n t h i s 
•,ase, as t h e representat ion w a s n o t w i t h regard t o t h e t ransac t ions 
>y w h i c h t h e plaintiff acquired t i t l e . B u t t h e f a c t s of t h e s e c a s e s 
j-e wide ly different f rom t h o s e under cons iderat ion . T h e former 

i 2 Bxeh. 654 » 2 Heulstone <£ Col. 188. 
» (1905) IChan. 646. 
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case w a s one of es toppel b y negl igence . T h e quest ion w a s whether 
t h e plaintiff w a s e s topped from deny ing t h e genuineness of forged 
transfers b y h i s neg l igence in giving h i s broker for another purpose 
s igned forms of transfer in blank. I t w a s he ld t h a t h e w a s not s o 
e s topped for t h e reason, among others , t h a t t h e neg lec t w a s n o t in 
respect of t h e transact ion itself. T h e latter case dea l t w i t h t h e 
responsibi l i t ies of c o m p a n i e s i n connect ion w i t h t h e " certif ication " 
of transfers, and i t w a s he ld t h a t whi l e certification m a y h a v e p laced 
t h e c o m p a n y under specia l obl igat ions to those t o w h o m it w a s 
g iven , or t o those c la iming under t h e m , it w a s otherwise w i t h t h e 
plaintiffs, w h o k n e w nothing of t h e certification, and could n o t h a v e 
a n y c la im on i t . I d o not th ink that either of t h e s e authorit ies 
throws m u c h l ight o n t h e present case . 

I t c a n n o t b e d isputed t h a t here t h e conduct of t h e first defendant 
and t h e other contes t ing de fendants in their deal ings w i t h t h e e s ta te 
general ly , and especial ly i n their deal ings w i t h t h e plaintiff's wife 
and t h e plaintiff himself , w a s t h e proximate cause of t h e plaintiff 
purchas ing o n t h e footing t h a t t h e first defendant had renounced 
her w i d o w ' s share in her h u s b a n d ' s e s ta te . 

I n m y j u d g m e n t t h e decis ion of the learned Distr ict J u d g e is 
right, and I would d i smis s t h e appeal w i t h costs . 

PEREIRA J . — 

I agree. W i t h reference t o the word " intent ional ly " in sect ion 
115 of the E v i d e n c e Ordinance, I m a y add that , as laid down by 
A m e e r Ali and Woodroffe in their work on t h e Law of Evidence as a 
resul t of t h e authorit ies c i ted by t h e m , intent ion t o h a v e a represen
ta t ion acted u p o n m a y b e presumable as wel l as actual , so that a 
m a n would be bound as wel l w h e n his conduct or t h e c ircumstances 
of t h e case justified t h e inference of intent ion as w h e n h e actual ly 
in tended t h e result . 

Appeal dismissed. 


