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1948 Present: Rose J.

W I C K R E M E S IN G H E  v. T A M B IA H .

In  th e  M atter  o f  an A p p lica tion  for  a W rit  o f  Mandamus,

.M a n d a m u s—Respondent appointed Commissioner of Inquiry by the Governor—
No reference to Commissions of Inquiry Ordinance—Exercise of powers
by Commissioner under Ordinance—Right of petitioner to appear by 
Counsel—Commissions of Inquiry Ordinance (Cap. 276), ss. 2, 3, 4 
and f.
T h e  r e s p o n d e n t  w a s  a p p o in te d  b y  H i s  E x c e l le n c y  t h e  G o v e r n o r ,  in  

p u r s u a n c e  o f  t h e  p o w e r s  c o n t a in e d  i n  A r t ic l e  V I I .  o f  t h e  B e t t e r s  P a t e n t  

c o n s t i t u t in g  t h e  o ff ic e  o f  G o v e r n o r  a n d  C o m m & n d e r -in -C h ie f  o f  t h e  

I s l a n d ,  t o  in q u ir e  in t o  c e r t a in  m a t t e r s  r e la t in g  t o  t h e  K a la t u w a w a  l e a s e s  

i n  w h ic h  t h e  p e t i t i o n e r  w a s  im p l i c a t e d  o r  c o n c e r n e d .  I n  t h e  n o t ic e

g iv i n g  t h e  t e r m s  o f  in q u ir y  t h e r e  w a s  n o  s p e c if ic  m e n t io n  o f  th e  

C o m m is s io n s  o f  I n q u ir y  O r d in a n c e  (C a p . 2 7 6 ) .

Held, t h a t  th e  r e s p o n d e n t  c o u ld  n o t  a v a i l  h im s e l f  o f  t h e  p o w e r s

c o n t a in e d  in  s e c t io n s  2 ,  3  a n d  4  o f  t h e  O r d in a n c e  w h ic h  r e la t e  t o  th e  

i s s u e  o f  s u m m o n s e s  t o  p e r s o n s  to  a p p e a r  a s  w i t n e s s e s  o r  to  p r o d u c e  

d o c u m e n t s ,  & c ., w i t h o u t  a t  t h e  s a m e  t im e  b e in g  b o u n d  b y  t h e  o b l ig a t io n s  

c o n t a in e d  i n  s e c t io n  7 ,  v i z . ,  t h a t  a n y  p e r s o n  w h o  i s  i n  a n y  w a y  im p li c a t e d  

o r  c o n c e r n e d  in  t h e  m a t t e r  u n d e r  in q u ir y  s h a l l  b e  e n t i t l e d  to  b e  r e p r e s e n te d  

b y  a n  A d v o c a te  d u r in g  t h e  w h o le  o f  t h e  in q u ir y .

Held, further, a s  t h e  s p e c if ic  m a t t e r s  c o m p la in e d  o f  v i z . ,  t h e  q u e s t io n in g  

o f  M r . A — b y  t h e  r e s p o n d e n t  a n d  t h e  p r iv a t e  p e r u s a l  b y  t h e  r e s p o n d e n t  

o f  a  d o c u m e n t  h a n d e d  t o  h im  a t  a  fo r m a l s i t t i n g ,  d is c lo s e d  n o  f a c t  

m a t e r ia l  to  t h e  in q u ir y ,  t h e  p e t i t i o n e r  . w a s  -n o t e n t i t l e d  t o  t h e  r e l ie f  

c la im e d .

H I S  w as an application  for  a w rit o f  mandamus.

H . F . Perera, K .C . (w ith  h im  N. Nadarajuli, K .( '. .  and E . B . Wilcre- 
manayake), in  support.

N. E . W eerasooria, K .C . (w ith  h im  C. S. B arr Kumaralculasingham  
and H . IF. Jayawardene), for  respon den t.

Cur. adv. vult.

F ebruary  15, 1945. B ose J .—

T his is the return to  a ru le d irected  to  the resp on d en t to  sh ow  causa 
w h y  he sh ou ld  n ot d isclose  to  th e p etition er all the ev id en ce  b o th  oral 
and  d ocum entary  w h ich  h e ob ta in ed  in  th e p etition er ’s absen ce , and 
give the p etition er due and su fficien t n otice  o f  an y  inqu iry  th at h e  m ay  
h old  in th e fu ture. T h e  resp on d en t w as ap poin ted  by  the G overnor 
as sole C om m ission er to  inqu ire in to  certa in  m atters rela ting  to  the 
K ala tu w aw a leases. H is  ap p o in tm en t w as m ade in pu rsuance o f 
A rticle  V I I .  o f  the L etters  P aten t con stitu tin g  the office o f  G overnor 
and  C om m an d er-in -C h ief o f  the Is lan d  o f  C ey lon , and th e requ isite  
n otice  w as pu blish ed  in  the Ceylon G overnm ent G azette  dated  S ep tem b er  25, 
1944. F or  th e  purpose o f  th e present proceed ings, th e  m ateria l term  
o f  inquiry is as fo l lo w s :— “  W h eth er  any person  has b een  gu ilty  o f  any
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im propriety, n egligence, om ission  o r  m iscon d u ct in regard to  the receip t 
cu stod y , scrutiny or disposal o f  tenders received  in  respect o f  the K ala - 
tuw aw a leases, or in regard to  any other m atter anyw ay relating to  o r  
arising ou t o f  th e grant o f  those leases

I t  is to  be  noted, as C ounsel for  the R espon dent points out, that th ere 
is n o  sp ecific  m en tion  in  th e ab ove  n otice  o f  th e com m issions o f  In qu iry  
Ordinance (C hapter 276). I t  is therefore con tended  that th e  respondent 
is  not bound by  th e term s o f  section  7 o f  the Ordinance w hich  provides 
inter alia th a t any person  w ho is in an y  w ay  im plicated  or concern ed  in 
th e  m atter under inquiry shall be en titled  to  be represented b y  an A dvocate  
during th e w hole  o f  the inqu iry. I  m ay  add that it is com m on  ground 
th at th e  petitioner is a person  w h o is so im plicated  or concerned . I t  
seem s to  m e , how ever, th at, w ith ou t the pow ers provided b y  sections 2, 3- 
and 4  o f  the O rdinance w hich  relate to  th e issuing o f sum m onses to  
persons to  appear as w itnesses or to  produce d ocum ents, th e  pow ers o f 
th e C om m issioner in en forcin g  su ch  sum m onses and the provision  o f  
penalties for any person  g iving  false ev iden ce, it w ould  be im possible 
fo r  th e C om m ission  to  fu n ction  efficiently. In  fa c t in the present m atter 
I  am  in form ed  th at the C om m issioner, qu ite  properly , has m ade use o f  
th e  pow ers provided  by  th ese sections. I  am  o f  opin ion , therefore, th at 
th e on ly  reasonable interpretation  o f  th e O rdinance as a w hole is that 
if  a C om m ission er is t o  avail h im self o f  the pow ers contained  in seotions 
2 , 3 and 4 h e m u st also be  liable to  the corresponding ob ligations 
contained  in section  7.

T h e com p la in t o f  the petitioner, shortly  stated, is that the respondent 
had declared  on  m ore than one occasion  that it was his in tention  n ot 
on ly  to  h old  form al sittings o f  the C om m ission  w hich  m ay o f course be 
h eld  either in p u b lic  or in  cam era bu t concurrently  to h old  private 
sittings for th e purpose either o f  interview ing w itnesses or o f exam ining 
d ocu m en ts ; at w hich  private sittings the petitioner and his Counsel 
w ou ld  n ot be  perm itted  to be present. M r. Perera, Counsel for the 
petition er, con ced es  th at there can be no reasonable ob jection  to  the 
C om m ission er interview ing w itnesses or reading docum ents in private 
w ith  a v iew  to  ascertaining w hether the m aterial so elicited  is o f sufficient 
m ateriality  to  b e  ad duced  at a form al sitting. W h at he does ob je ct t o  
is th e  use o f  facts  so e licited  for the guidance of the C om m issioner in 
com p iling  h is report, w ith ou t having such m atters tested  at a form al 
sitting.

N ow  it is true th at form  a persual o f th e various statem ents m ade by  
th e respondent from  tim e to  tim e at the form al sittings (cop ies o f  w hich 
are attached  to  the papers), th e petitioner might- n ot unreasonably have 
feared that it w as the in tention  of the respondent to  hold  such  concurrent 
inquiries, and it  m ay be that a t an earlier stage o f  this m atter the 
respondent h im self held  the v iew  th at he w as entitled  to d o  so. A t the 
present hearing, h ow ever, Counsel for the respondent has in the final 
resort taken up the position  th at his c lien t proposes to  m ake private 
investigations on ly  for the purpose o f  eliciting m aterial to  be adduced , 
sifted , arid tested  at a subsequent form al sitting. So stated , his attitude 
seem  to  m e  to  be  unexceptionab le  and it is to  b e  n oted  th at on  an earlier 
occasion — I  refer to  a passage appearing in exh ib it A  2— the respondent
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h im se lf sa id , “  T h e  o b je c t  o f  these p u b lic  sessions is th at re leva n t m atters 
m u s t  b e  brou gh t u p  in  th e w a y  o f  ev id en ce  to  enable th e  ev id en ce  to  
.be tested  b y  th ose  w h o  m a y  consider th em selves a ffe c ted ’ ’ .

E v e n  assum ing th a t th e p etition er is right in  h is op in ion  th a t the 
respon den t a t on e tim e took  to o  w id e  a v iew  o f  his pow ers it  seem s to  
m e  that th at o f  itse lf  w ou ld  n o t e n tit le  th e  p etition er to  su cceed  un less 
h e  can  sh ow  th at th e resp on d en t a c te d  o n  su ch  a v iew . M ere  ap p re
h en sion  on  th e  part o f  th e p e tition er  th a t th e  resp on d en t m igh t in  th e  
fu tu re fa ll in to  error does n ot in  m y  v ie w  en title  h im  to  the re lie f 

c la im e d . The' on ly  m a tters sp ecifica lly  com p la in ed  o f  w ere the private  
question ing o f  a M r. A tty ga lle  b y  th e respon den t and  the private  
perusal b y  th e respondent o f  a d ocu m en t han ded  to  h im  at a form al 
s itt in g  by  a  M r. F ernando. I t  is n ow  ad m itted  th at neither th is 
q u estion in g  o f  M r. A tty ga lle  n or the d ocu m en t han ded  in  b y  M r. F ern a n d o 
d isclosed  an y  fa c t  m ateria l to  th e inqu iry. T h a t being  so , and  for  th e  
reason s th at I  h ave stated , I  a m  o f  op in ion  th at th e  p etition er fails and  
th at the rule m u st be  d ischarged . I  w ou ld  add  th at th ese  proceed in gs 
m a y  w ell h av e  served  a usefu l pu rpose in  that th ey  h ave  d em onstrated  
th a t , w hatever m a y  h a v e  been  th e  p os ition  at an earlier stage, there 
now  exists an id en tity  o f  v iew s betw een  th e p etition er an d  the respondent 
a s  to  the prop er procedu re  to  b e  fo llow ed .

T h e p etition er m u st pay th e costs o f  these proceed ings.

R u le  d ischarged .


