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Court of Criminal Appeal— Conviction for murder—Appeal therefrom— Grounds o f 
. • • appeal other than those raised in the jxtition of appeal—Power of Court to consider 

. them.
Charge, of murder— Burden of proof—Misdirection.

(1) Although,in the case of a conviction involving sentence of death, t iic prisoner 
cannot claim ns of right to  make submissions in the Court of Criminal Appeal 
except on grounds specified in his petition of appeal or application for leave to  
appeal, the Court itself may set aside the conviction on any other ground which is 
sufficiently substantial to justify a decision tha t the verdict should no t be 
allowed to stand.

Per Curiam—“ Let it  be said in conclusion th a t i t  is quite proper (and 
tha t it is indeed his duty) for an Advocate (whether he represents the defence 
or the Crown) to bring to the notieo of this Court any substantial m atterw liich. 
though not formally raised within the prescribed limit of time, nevertheless 
merits consideration in a pending appeal or application. The assistance 
which the Court of Criminal Appeal expects in such a situation must, of coxirse, j  
be given with a due senso of responsibility'. ”

(2) The issues involved in a prosecution for murder were of such nature  tha t 
Ibo accused could only have been convicted of murder if, a t tlio end of the whole 
case, the jury  were perfectly satisfied th a t he was the person who had stabbed 
tlio deceased, and th a t he had thereby caused her death with a “ murderous 
intention In  the course of tho summing-up, however, the Judge sta ted  tha t 
the jury’ could not'acquit the accused unless they were convinced th a t the story 
for the prosecution was improbable and that they' should consider the whole 
caso by' applying the “ test of probability'

Held, th a t the conviction must bo quashed for misdirection as to the burden 
of proof.

-A -P P L IC A T IO X  for leave to appeal against a con viction  in a trial 
before the Suprem e Court.

3 1 . 3 1 . K v n ia ra k u la s in g h a tj) . w ith  1 . P o e m  (A ssigned), for th e  
A ccused-A pplicant.

.4 . G . A lla s , Crown Counsel, for th e  A ttorney-G eneral.

C u r. a d v . v id l .

N o vem ber 15, 1955. G ratiaf,* , J .—

T h e ap plicant was convicted  at th e  A vissaw ella  A ssizes o f  th e  m in d er  o f  
a y o u n g  w om an nam ed Ja n e  N o n a . W hen the deceased  w om an  an d  
her husband P in ham y were w alk ing in  the direction o f  her m o th er’s h ou se
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sh o r t ly  a fter  S.:10 p .m . on 27 th  N ovem b er 19,14 a  m an su d d en ly  em erg ed  
from  th e  darkness and , h a v in g  stab b ed  her once in  th e  ch est, ran  a w a y .  
T h e  b lade o f  th e  k n ife  had  cu t through  her second le ft  rib  an d , accord in g  
to  D r. S ella , in jured  th e  large b lood  vessels a t  th e  base o f  th e  h ea rt. In  
th e  d o cto r’s  op in ion , sh e  m u st h a v e  d ied  w ithin a  few  m inu tes.

T h e ap p lican t p leaded  n o t g u ilty  to  the charge, and  th e  issu es  w h ich  
-arose for  th e  ju ry ’s  decision  w ere (1) w hether h is iden tifica tion  h a d  b een  
■established beyond  reasonable d ou b t, and i f  so  (2) w h eth er  th e  
•circum stances poin ted  irresistib ly  to  th e  inference th at th e  in ju ry  re su ltin g  
in  J a n e  N o n a ’s  death  had  been  in flicted  b y  him  w ith th e  req u isite  cr im in a l 
in ten tio n  w hich  is  an  clem en t o f  th e  offence o f  m urder, or, a lte r n a tiv e ly , 
w ith  g u ilty  know ledge so  as to  form  th e  basis o f  a con v iction  for cu lp a b le  
h om icid e n o t am oun ting  to  m urder. N o  evidence w as led  or re lied  on  
whic-h cou ld  support a n y  sp ec ia l p lea s o f  justification  or m itig a tio n . I f  
th e  issu e  a s to  iden tification  w as answ ered against the ap p lican t, th e  ju ry  

■ cou ld  n o t  b u t return a  v erd ict a g a in st him  either o f  m urder or o f  cu lp a b le  
h om icid e n o t am ounting  to  m urder or o f  grievous hurt.

W ith  regard to  th e  issue o f  id en tification , the Crown relied  o n  th e  
ev id en ce o f  P in h a m y  w ho cla im ed  th a t, although he had  p rev io su s ly  
m e t  th e  ap p lican t o n ly  once, h e  clearly  saw  the applicant sta b  J a n e  N o n a  
o n  th e  n ig h t in  question . P in h a m y  w as cross-exam ined for th e  p u rp o se  
o f  raising d ou b ts as to  th e  re lia b ility  o f  his purported id en tifica tio n . 
T h e  Crown a lso  relied on  a  s ta te m e n t, adm issible under se c tio n  3 2  (1)
•of th e  E v id en ce  O rdinance, a lleged  to  have been m ade b y  J a n e  N o n a  to  
P in h a m y  im m ed ia te ly  before sh e  d ied  to  th e  effect th a t  “  G u n aw ard ene " 
h ad  stab b ed  her— “ G unaw ardene ” being the nam e b y  w hich  th e  a p p li
c a n t w as know n to  her. T h e w itn esses R an  E th an a  and  S ir isen a  a lso  

■ c la im ed  to  h ave heard J a n e  N o n a ’s  shouts to  th e  sam e effect a lth o u g h  
t h e y  w ere som e d istan ce  a w a y  from  th e scene o f  th e  crim e. • T h e  
ev id e n c e  o f  P in ham y, R an  E th a n a  and  Sirisena w ith  regard to  th is  d y in g  
d ec la ra tio n  w as a tta ck ed  b y  th e  d efen ce as unreliable.

E in a lly , th e  Crown relied on  th e  presence o f  hum an blood s ta in s  o n  th e  
a p p lica n t's  sarong when he w as arrested  w ithin  a few  hours o f  th e  in c id en t,  
an d  on  th e  d iscovery  o f  a  p o in ted  knife (P2) which had  been con cea led  
by som eon e near a stream  n o t far from  his hom e.

Mr. K um arakulasingham  w ho appeared for th e  ap p lican t v er y  fra n k ly  
in form ed us th a t h e  could n o t  su p p ort th e  argum ent th a t  th e  v er d ic t  
co u ld  n o t reasonably  h ave b een  returned by a ju ry  upon p rop er an d  
a d e q u a te  d irection  from  th e  presid ing Judge. A s a  co m p la in t o f  
" unreasonableness ” can o n ly  be entertained  upon th e  a ssu m p tio n  t h a t  
th e  su m m in g-up  w as n o t ta in ted  b y  m isdirection, th e  ground o f  a p p ea l  
relied  on  in  th e  application  n ecessar ily  fails.

Mr. K um araku lasingham  th e n  referred us to  certain  p assages in  th e  
su m m in g-u p  w hich  m ig h t w ell h a v e  been  relied on as a sep a ra te  gro u n d  
o f  ap peal aga in st th e  con v iction . Mr. K um arakulasingham  ex p la in ed  
th a t ,  in  v ie w  o f  th e  ju d gm en t recen tly  pronounced in  R eg . v .  P in lh e r is  
c t  a l 1, h e cou ld  n o t claim  th e  r igh t to  m ake a subm ission  th a t th e  v er d ic t

1 (1 9 5 5 )  5 7  A '. L .  I t .  49 .
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m u st bo quashed on  grounds n o t specified  in  th e  n o tice  o f  ap p lication  
for lea v e  to  appeal. N evertheless, h e  said , h e  considered  i t  to  b e  h is  
d u ty  t o  bring th is m a tter  to  our n o tice  in  order th a t  w e m ig h t con sid er  
w hether or n o t th e  verd ict o f  th e  jury  ou ght to  b e a llow ed  to  stand .

In  P in th e r is ' ca se  (supra) th e  convictions o f  tw o  accused  persons a t  t h e  
M atara A ssizes w ere quashed on  certain  grounds w hich  had  n o t been  
specified  in  their  n otice  o f  appeal. T he m ajority  o f  th e  Court pronounced, 
how ever, th a t  in  fu tu re cases argum ent w ould  b e “  lim ited  on ly  to  m a tter s  
o f  la w  raised w ith in  th e  prescribed lim it  o f  fourteen  d a y s  ” .

A lthough  n o  ap p ellan t or ap p lican t for lea v e  to  ap peal m a y  cla im  a s  
o f  r ig h t to  m ake su bm issions ex cep t on grounds particu larised  in  
com pliance w ith  th e  term s o f  th e  O rdinance, th is  d oes n o t  m ean  th a t  th e  
Court itse lf  is  pow erless, w hen d isposing o f  an  appeal or ap p lica tion , 
to  se t  aside a  con v iction  on  a n y  other ground w hich  is  su ffic ien tly  
su bstan tia l to  ju stify  a  decision  th a t  th e  verd ict under appeal should  n o t  
b e  allow ed to  stand . In deed  th e  orders o f  a cq u itta l m ad e in  P in th e r is * 
case  (supra) are th em selves notab le precedents for th e  exercise o f  th e se  
pow ers. W e therefore agreed to  exam ine th e  q u estion s raised  b y  
Mr. K um arakulasingham  as a m icu s  cu riae .

T h e passages in  th e  sum m ing-up to  w hich our a tte n tio n  w as draw n a ll 
relate  to  th e  burden o f  p roof o f  gu ilt. In  th is  particu lar case, th e  o n u s  
w as clearly on th e  Crown to  estab lish  b eyon d  reasonable d ou b t aga in st  
th e  applicant every  fa c t  w hich w as m aterial and  necessary  to  co n stitu te  
th e  offence o f  m urder or a ltern ative ly  o f  a  lesser offence o f  w hich  h e cou ld  
properly h a v e  been  con v icted  on  th e  ind ictm ent. T h e ap p lican t cou ld  
on ly  h a v e  been  con v icted  o f  m urder if, a t  th e  end  o f  th e  w hole case, th e  
jury  w ere p erfectly  satisfied  th a t he was th e  person w ho had  stabbed  J a n e  
N on a , and th a t  lie  had  thereby caused  her d eath  w ith  a  “ m urderous  
in ten tion  ” . I t  is therefore a  p ity  th a t  th e  learned J u d g e  d id  n o t confine  
h is  d irection  as to  th e  burden o f  p roof to  h is p relim inary  ob servation  
th a t  “  i f  (th e  jury) had  an y  reasonable d oub t in  w eigh in g  th e  ev id en ce , 
(th ey) w ere bound  to  g iv e  th e  benefit o f  such  reasonable d o u b t to  th e  
accused  ” , U n fortu n ately , how ever, h e  m ade certa in  la ter ob servation s  
w hich  could n o t be reconciled  w ith  h is earlier elu c id ation  o f  th e  tru e  
principle. F or in stance he said  : -

“  In  th is  particu lar case th e  p osition  tak en  up b y  th e  P roctor w h o  
h as appeared for th e  accused  is th a t  h e has le t  loose upon  you  a  b un d le  
o f  reasonable d ou b ts and you  w ould  h a v e  n o  a ltern a tiv e  b u t to  a cq u it  
him . H e  has a lso  com m ented  upon w hat h e  has considered  to  b e  
im probab ilities. In  considering th e  defence, g en tlem en , to  w hich  I  
sh all refer later, you  m u st k now  th a t th e  law  d ocs n o t  dem and th e  
sam e h igh  standard  of- p ro o f w hich  is  required  to  su sta in  th e  
prosecution . I t  i s  su ffic ien t f o r  th e  a ccu sed  o r h is  la w y e r  to  ra ise  su ch  

q u estio n s  on  the ev id en ce  a lr e a d y  le d  w ith  a  v ie w  to  co n v in c in g  yo u  th a t il
l s  a n  im p ro b a b le  s to ry . Y o u  h ave !o be sa tis f ie d , before  y o u  a c q u it the  
accu sed , th a t the s to ry  f o r  the p ro se c u tio n  is  im p ro b a b le . I n  c o n s id e r in g  
th a t a sp e c t o f  the m a tte r  yo u  o n ly  ta k e  in to  accou n t a  m ere  ba lan ce  o f  

p r o b a b ili t ie s .”
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.Again, in  d ea lin g  w ith  an  item  o f  evidence relied  o n  b y  th e  C row n w ith  
reference to  th e  issu e  o f  identification, h e said :

“ A s I  sa id  to  y o u , gen tlem en , in  considering th e  d e fe n c e  y o u  h a v e  to  
consider i t  on  a  b a lan ce o f  probabilities. ”

■and,

“ You h a v e  to  consider the w hole case b y  a p p ly in g  th e  te s t  o f  
probability . ”

T h ese  d irections w ere en tire ly  inappropriate in  th e  c o n te x t  o f  th e  issues 
w hich a ctu a lly  ca lled  for  decision by the jury  in  th e  case . N o  ev idcnco  
w as led upon w h ich  th e  defence could call in  a id  a n y  o f  th e  general 
•exceptions to  cr im in al liab ility  laid down in C hapter 4  o f  th e  P en a l C ode ; 
nor w as there ev id en ce  o f  m itigating circum stances w h ich  cou ld  bring  
the ap p lican t’s  case w ith in  one or other o f  th e  ex c e p tio n s  to  sectio n  294. 
I t  w as therefore q u ite  w rong to  leave the jury w ith  th e  im p ression  th a t  a n y  
issu e  o f  fa c t cou ld  b e decided  against the ap p lican t o n  a  m ere balance o f  
p rob ability  or b y  a p p ly in g  a  “ test  o f  im probab ility  T h e  prop osition  
■that th e  jury  cou ld  n o t acq u it the applicant unless t h e y  w ere “ co n v in ced  ” 
■or “ satisfied  ” th a t  “  th e  story  for th e  p rosecu tion  w a s im p rob ab le ” 
•constitutes a  v e r y  seriou s m isdirection in  law.

I t  m ight be ask ed  w hether the prelim inary d irec tio n s  in  w h ich  th e  
burden o f  p ro o f had  been  correctly explained w ere n o t  so  clear a s to  h a v e  
•removed th e  risk o f  th e  jury  being confused, i f  n o t  c o m p le te ly  m isled , b y  
the later m isd irection s. In  our opinion, it  w ould  b e u n sa fe  to  assu m e th a t  

th e  jury w ould  h a v e  paid  regard to the general p ro p o sitio n  th a t  an  accused  
p erson ’s g u ilt  m u st  b e proved  beyond reasonable d o u b t  w h en  th e y  w ere  
•subsequently led  to  b elieve, in  th e  particular c o n te x t  o f  th e  issue o f  
•identification, th a t  th e  applicant m ust establish  on  a  b a lan ce o f  prob a
b ility  th a t (for in stan ce) a  m ishap which a lleged ly  occurred  w hen  h e w as  

■opening a tin  o f  sard in es exp la in ed  the presence o f  h u m a n  b lood  on  h is  
.sarong.

Learned Crown C ounsel very  fairly conceded t h a t  th e se  m isd irection s  
w ere o f  so fu n d am en ta l a  character as to  v itia te  th e  v er d ic t , an d  w e were 
.satisfied th a t ju st ic e  required us to quash th e  co n v ic tio n  u p o n  a  ground  
n o t  specified in  th e  n o tice  o f  appeal and wc ordered a  re-tr ia l.

L et i t  be sa id  in  conclusion  th a t it  is quite proper (and  th a t  i t  is indeed  
h is  duty) for an  A d v o c a te  (w hether he represents th e  d e fen ce  or th e  Crown) 
to  bring to  th e  n o tic e  o f  th is  Court an y  su bstan tia l m a tte r  w h ich , thou gh  
n ot form ally raised  w ith in  th e  prescribed lim it o f  t im e , n ev er th e less  m erits  

■consideration in  a  p en d in g  appeal or application. T h e  a ss is ta n ce  w hich  
"the Court o f  C rim inal A ppeal expects in  such a s itu a t io n  m u st, o f  course, 
be given  w ith  a d u e  sen se  o f  responsibility.

. There is one fu r th er  observation  which m ight u se fu lly  b e m a d e for th e  
•assistance o f  th e  J u d g e  w ho w ill preside a t  tho  re -tr ia l o f  th e  a p p lican t.
.I t  relates to  th e  d y in g  declaration alleged to  h a v e  b een  m a d e b y  J a n o  
N o n a  as to  th e  circum stances resulting in  her d ea th .
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W hen a  d y in g  d eclaration  is relied on b y  th e  Crown, i t  is  im pcrativc- 
th a t  th e  ju r y  sh o u ld  b e  adequately  cautioned a s to  th e  w eigh t to  be 
attach ed  to  u nsw orn  sta tem en ts im plicating an accused  person w ho h a d  
no op p o rtu n ity  o f  cross-exam in ing th e  declarant. R . v .  A s ir v a d a m 1.

R e -tr ia l ordered.


