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IM S  P resen t: K eu n em a n  an d  R o s e  J J .

B O C H E  et al., A p p ellan ts , and K E E R T H I R A T N E  et al., R espon dents.

66— D . G. (In ty .) , Ratnapura, 7,409.

\  •
Joinder of parties and causes of action—Action for declaration of title to Cr.oum 

land—Agreement by Settlement Officer to sell land to plaintiff's
predecessor—Sale of land to defendant pending settlement—Transfpr of 
land to plaintiff after settlement Order—Allegations of fraud and conspiracy 
against plaintiffs—Defendant's counter claim—Civil Procedure Code,
s. 18.

Plaintiffs instituted this action for declaration of title to land, which
was originally Crown and was settled on the 1st added party in 1941
from whom title passed to the plaintiffs through the 2nd added party.

Defendant in her answer stated that under an agreement dated Sept
ember, 1931, between the 1st added party and the Settlement Officer 
the former was declared the purchaser of the property on the payment 
of a sum of money, which was duly paid in 1933; and that thereafter 
in May, 1938, 1st added party sold the property to certain other persons 
from whom the defendant purchased, in 1941. The defendant pleaded
that on the publication of the settlement order all the rights thereunder 
enured to her benefit and that the deeds mentioned in the plaint had been 
executed in fraud and collusion in pursuance of a conspiracy between
the plaintiffs, the 1st and 2nd added parties and that the plaintiffs
and 2nd added party were mere nominees of the 1st added party. 
The defendant moved that the 1st and 2nd added parties be joined
in the action and claimed—

(a) that the plaintiff's action be dismissed and that the defendant be 
declared entitled to the land or in the alternative

(b) that the plaintiffs and 1st added party be ordered to execute a
conveyance in her favour of the said premises or to pay damages.

Held, that there was no misjoinder of parties and causes of action.

A P P E A L  from  a  ju d g m en t o f  th e D istr ict  Ju d ge  o f R atnapura . T h e 
fa cts  appear from  th e head  n ote.

E . B . W ikramanayake fo r  the pla in tiffs , a p p ella n ts.— A ll the parties 
in  th is case  are n o t jo in tly  in terested  in  each  o f  th e cau ses o f  action . 
T he. addition  o f  D assanaike and  T en nek oon  as parties is n ot ju stified  by  
section  18 o f  th e C ivil P roced u re  C ode and is p re ju d ic ia l to  the plaintiff. 
I n  con sequ en ce  o f  their addition  three action s h ave  b een  jo in ed  in  th e sam e 
su it, n am ely , (1) an action  for  d eclaration  o f  title  to  land , (2) an  action  
relating to  a trust and (3) an action  fo r  dam ages. I n  th e  answ er o f  the 
d efen dan t the sam e re lie f is n o t c la im ed  against each  o f  th e parties. There 
has been  a m isjo in d er o f  parties and  cau ses o f  a ction . T h e  ca se  o f  
Fernando et al. v . Fernando 1 is  d irectly  in  p o in t. S ee  also Olagappa 
Chettiar v. R e i th 2;  Sivakaminathan v. Anthony 3;  Kanagasabapathy v.

3 (1935) 3 C. L. W. 51.
* (1923) 25 N . L. R. 173.

Kanagasabai et. al.4.

* (1937) 39 N . L. R. 145.
* (1941) 43 N . Z. R. 91.
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H . V. Perera, K .G . (w ith  h im  V . A . Jayaaundera), fo r  the defendant, 
respondent.— T h e test is n ot w hat reliefs the defendant cla im s against 
the different parties bu t w hat cause o f  a c t io n . he has. I n  order to  
establish h is allegation o f  fraud and co n sp ira cy ' the tw o  added parties 
have to  b e , and can  be rightly, jo in ed . T h e d e fen d an t's  answ er discloses 
both  a  defence and a cou n ter-cla im . O n the counter-cla im  the added 
parties w ere righ tly  brought in— Haramanis v. Haramanis *. In  Fernando 
et. o f. v. Fernando (supra) there w ere tw o independent causes o f action , 
bu t in  the presen t case the tw o causes o f action  are alternative. In  Hall 
v. Pelmadulla Valley Tea and Rubber Co., L td ., et al.2 the position  w as 
sim ilar to  the one in  the present case b u t no ob jection  o f ' m isjoinder was 
raised. Sections 18 and 33 o f  the C ivil P rocedure C ode ju stify  the 
addition o f  th e tw o added parties.

E . B . Wikramanayake in reply c ited  Palaniappa v. Saminathan et al.3.

Cur. adv. vuIt.
F ebruary 15, 1945. K euneman J .—

T h e plaintiffs brou gh t this action  fo r  declaration  o f title to  T enne- 
henyaya, alleging th at it w as originally the property  o f  the Crow n. T hey  
stated  that the land w as settled  on  D assanaike, the 1st added party, by  
settlem ent order o f O ctober 17, 1941, and that D assanaike so ld  the sam e 
to  T ennekoon , the 2nd added party, by  deed  1442 o f 1942, and T ennekoon 
in  his turn sold  to  the plaintiffs by  deed  560 o f  1943.

T he defendant in her answ er alleged th at under A greem ent o f Septem ber 
2, 1931, entered in to betw een  the S ettlem ent Officer and D assanaike, the 
latter was declared  the purchaser o f the prem ises in question  on paying 
R s. 400, w h ich  sum  w as paid  on  M arch  18, 1935, and that thereafter on  
M ay 16, 1938, D assanaike sold  b y  deed  2250 to E llen  and Aslin  K eerthi- 
ratne, w ho by  deed 1545 'o f  O ctober 26, 1939, sold  to the partners o f 
E . G . A dam ally  & C om pan y, and they  in their turn sold by  deed 285 o f  
M ay  9, 1941, to the defendan t.

T h e defendan t p leaded that on the pu blication  o f the settlem ent order 
referred to  in the p la int all rights thereunder enured to  the benefit o f  the 
defendant, w h o becam e en titled  to the prem ises. F or a further answer 
the defendant p leaded  three m atters—

(1) th at the deeds m en tioned  in the pla int had been  execu ted  in 
fraud and collusion  and w ith ou t consideration  in p u rsu a n ce ' o f ' a  
conspiracy  betw een  th e plaintiffs, D assanaike, and Tennekoon , w rong
fu lly  to  deprive the defen dan t o f her rights, and that D assanaike retained 
the beneficial in terest in  the prem ises, w hich  did n ot pass to  the nom inal 
transferees,

(2) that deed 2250 o f 1938 from  D assanaike to  the K eerthiratnes 
contained an agreem en t that D assanaike w ould  execu te a further deed  
o f  con veya n ce  or con firm ation  on  the settlem ent order being granted. 
T h e  defendan t alleged th at the deeds in his chain  o f  title  had  been  
du ly  registered, and th at h e w as en titled  to  en force  specific perform ance 
o f th e agreem en t against the plaintiffs b y  v irtue o f  section  93 o f  the 
Trusts O rdinance;

a (1927) 28 N. L. R. 422.
(1913) 17 N . L. R. 56 at 60.

1 (1907) 10 N. L. R. 332.
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•(3) th at D assanaike h a d  b een  g u ilty  o f  frau d  and  w ilfu l suppression  
• o f  fa cts  in obta in ing  th e  se ttlem en t order, an d  th at as th e  p la intiffs 

w ere m ere nom in ees o f  his th e d efen d an t w as en titled  to  b e  declared  
en titled  to  th e  p rem ises in  qu estion , or in  th e  a lternative  to  recover  
dam ages assessed at U s. 20 ,000  fro m  D assanaike and  th e  pla intiffs.
I n  h is p rayer th e  d efen dan t p ra y ed  (a) th a t th e p la in tiffs ’ action  be 

d ism issed  w ith  costs , an d  in  recon v en tion .
(b ) th a t d efen d an t b e  declared  en titled  to  th e  said p rem ises ; or in  th e  

a ltern ative.
(c )  th at the pla intiffs an d  D assan aike be ordered to  ex ecu te  a con v eya n ce  

in  her fav ou r o f  th e said prem ises or to  p a y  R s . 20 ,000  as dam ages.
T h erea fter  th e  defen d an t m o v e d  th at D assan aike and T en nek oon  be 

ad ded  a  parties to  the action . T h e  D istr ict  Ju d g e  ordered  th at th ey  
shou ld  b e  so added , and th e pla intiffs n ow  ap pea l against th at order.

In  substance the p la in tiffs assert th a t th e  cou rt h ad  n o t ju risd iction  to  
ad d  th e parties ' in  th is case , an d  th at the addition  o f  th e parties w ou ld  
resu lt in  a m isjo inder o f  parties and  o f  cau ses o f  action .

I  d o  n ot th ink  th e  p lea  th at th e  cou rt h ad  n o  ju risd iction  to  add' the 
parties can  b e  m ain tained  in  v iew  o f  th e  w ide  language o f  section  18 o f  the 
C ivil P roced u re  C ode. N o  d ou bt th e cou rt h as a d iscretionary  p ow er  to  
a llow  or refuse the addition  o f  n ew  parties, b u t in  th is case  th e D istr ict 
Ju d ge  has exercised  his ju risd iction  in  fav ou r o f  th e addition  o f  th e 
parties.

T h e  fu rther p o in t th at th e addition  o f  th e  n ew  parties w ou ld  resu lt in 
m isjo in d er o f parties and cau ses o f  a ction  requ ires c lo se  consideration . 
C ounsel for the pla intiffs relies u pon  th e find ing  o f  H earn e  J . 
in F ern an do v . F ern an do  1 to  th e e ffe ct  th a t “  w here there are 
tw o d efendants and tw o  cau ses o f  action , bo th  defen d an ts m u st be 
jo in tly  in terested in  each  o f  th e tw o  cau ses o f  action  ” . T h is 
v iew  w as a lso taken in  K anagasabapath y v . K anagasaba  2. B o th  these 
w ere tw o  Ju d ge  cases. A  d ifferen t v iew  w as taken  by  the m a jority  o f  a 
three Ju d ge  C ourt in  th e L on d on  & L an ca sh ire  F ire In su ra n ce Co. y . th e
P. <£ O. C o .3. W ith  resp ect, I  am  n ot, as at present ad vised , able to  
agree w ith  H ea rn e  J . th a t th is  la st case  sh ou ld  b e  treated as a tw o  
Ju d ge  d ecision , and it  is possib le  th at th e  m a tter  still rem ains to  be  
d ecid ed  finally . B u t  a ccep tin g  th e proposition  in F ern an do v . F ern an do  
(supra) as correct, I  h ave  still to  con s id er  w h eth er the added parties are 
necessary  or at any rate proper parties to  be jo in ed  as regards all the 
cau ses o f  action  raised b y  th.e defen dan t.

F or  th is purpose I  th ink  it  is n ecessary  to ex clu d e  from  consideration  
the p lea  o f  th e d efen d an t con ta in ed  in paragraph  6 o f  th e  answ er. T h at 
is on ly  an answ er to  p la in tiffs ’ c la im , an d  if  it is correct and su cceed s it  
w ill resu lt in  the d ism issal o f  p la intiffs action . T he cau ses o f  a ction  w e 
have to  consider are th e  th ree cau ses o f  action  raised by  th e defen d an t in 
recon ven tion  w h ich  I  have set ou t earlier.

T h e  first o f  these d efin ite ly  charges th e p la intiffs and D assanaike and 
T en nek oon  w ith  fraud  and co llu sion  in pu rsuan ce o f  a con sp iracy , and 
asserts' th at T en nekoon  and th e p la intiffs are m erely  n om inal transferees

» 3 9  N .  L .  R .  1 4 5 .
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from  Dassanaike w ho retained the beneficial in terest in  the prem ises. I  
think it is em inently  proper, in v iew  o f  the charges o f  fraud, collusion  and 
conspiracy against all these parties, that th ey  shou ld  be jo ined , and 
counsel has been  unable to show  that any pre ju d ice  w ould  result to  the 
plaintiffs by  their addition. In  th is con n ection  I  m ay  refer to  the case o f 
H aram anis v. Haram anis 1 w here, in an action  under section  247 o f  the 
C ivil P rocedure Code in w hich  there w as an allegation that th e  deed  o f  
transfer to  the defendant had been  execu ted  in  fraud o f  creditors, it was 
held  that the grantor to  the defen dan t should  be jo in ed  as a party, and 
w here h e w as n ot already jo ined  the court m ay  add h im  as a party 
under section  18 o f the C ode.

A s regards the second o f the causes o f action , the defendant cla im s 
specific perform ance o f  a subsidiary agreem ent in the deed 2250. I  
think it is proper that D assanaike, the vendor under that deed, should 
be m ade a party in respect o f this p lea , and the subsequent transferees 
from  D assanaike, v iz ., T en nekoon  and the plaintiffs are also proper 
parties. Counsel for the respondent has c ited  at least one instance where, 
on  a plea under section  93 o f the T rust O rdinance, both  the contracting  
party and his subsequent transferee have been  joined as parties. I t  is 
true that no ob jection  w as taken in this instance that there had been  a 
m isjoinder o f causes o f action . O n the other hand counsel for the 
appellant has n ot cited  any authority  to  show  that in such  a case there 
w ould  be a m isjoinder o f  causes of action , and on princip le I  am  unable 
to  agree that there w ould  be m isjo inder in such  a case.

T h e third cause o f action  charges D assanaike w ith  fraud in obtain ing 
the settlem ent order, and alleges that the plaintiffs are m ere nom inees of 
D assanaike. I  think this shou ld  be read in con jun ction  w ith  the first 
cause o f  action  in w hich  there is an allegation that Tennekoon  is also a 
m ere nom inee o f D assanaike. I n  m y  opin ion  both  D assanaike and 
T ennekoon  are proper parties to  be added in respect o f  th is p lea. I t  is 
true th at relief is on ly  c la im ed  under this cause o f  action  and in the 
prayer against D assanaike and the plaintiffs, bu t I  do not think that 
affects the question .

I  am  therefore o f opin ion  that the D istrict Judge had jurisdiction  to  
add D assanaike and T ennekoon  under section  18 o f the C ode, and that 
the addition  o f these parties w ill n ot result in a m isjoinder o f causes o f 
action  or be obn ox ious to the sections o f th e  C ivil P rocedure C ode. I  
need only add that I  have decided  the m atter entirely  on  the pleadings. 
In  the course o f the proceedings the D istrict Ju dge m ay  or m a y  not hold 
that the defendant has su cceed ed  on  any or all o f  h is pleas, and the 
D istrict Judge m a y  have to d istinguish betw een  the various parties on the 
question  o f their liability , bu t those are m atters w hich  do n ot arise at this 
stage.

T h e appeal is dism issed. T he plaintiffs w ill pay the costs o f  this 
appeal to  the defendant.

Rose J .— I  agree.

A ppea l dism issed.

110 N. L. R. 333.


