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Contract— Prohibitory statute— Illegality— Construction—Excise Ordinance (Cap. 42)' 
—Sections 17, 24, 43, 45.

JVhere an agreem ent does n o t expressly contem plate the commission of a  
breach of any s ta tu to ry  provision, it  can bo held to  be unlawful only if  its  p er
formance would necessarily involve such a  breach or if  extrinsic evidence indi
cates the intention or th e  need to  comm it such a  breach.



116 F E R N A N D O ,'A .J .— iCqm iasam y v. Kandiah '• :N. '

The 1st and 2nd defendants who possessed, exclusive and nonrtransferable 
licences for the sale of arrack entered into an agreement of “ partnership ” w ith 
th e  plaintiff and the 3rd defendant. The agreemont did not envisage th a t any one 
b u t th e  actual licensees would be responsible for the sale'of arrack a t  taverns, - 
and  the object of the partnership was only to  contribute capital and to  share the 
profits and  losses. When the plaintiff sued for an accounting and to  recover 
his share of the profits, the trial Judge dismissed the action on the preliminary 
issue th a t the agreement was illegal and contrary to  public policy and could 
n o t therefore be enforced.

H eld, th a t the contract did not contravene any relevant provision of the- 
Excise Ordinance and was no t illegal. - - -

j / \ .P P E A L  from a judgm ent o f  th e  D istrict Court, Jaffna.

I I .  V . P e r  era , Q .G ., w ith  C . G h ellappah  and S iva g u ru n a th a n , for th e  
p la in tiff  appellan t.

■ S .  N a d e sa n , ■Q .G ., w ith  S . S h a rva n a n d a , for the 1st defendant res
p on d en t.

C u r. a d v . vu ll.

S ep tem b er  28, 1954. F ernando, A .J .—

T h e 1st d efen dan t in  th is  action  Was th e  holder o f th e  exclu sive priv ilege  
*(granted  under th e  E xcise  Ordinance) o f  selling arrack b y  retail in  tavern s  
in  a  certa in  area during th e  period  October 194S to  Septem ber 1949, and  
th e  2n d  d efen d an t w as th e  holder o f  a sim ilar privilege in  respect o f  
ta v er n s  in  certa in  other areas for th e  sam e p e r io d .' T he cond itions for 
th e  exercise  o f  th e  privilege w hich  are laid  down b y  virtuo o f  powers 
conferred  b y  s . 24 o f  th e  Ordinance, include th e  follow ing :— N o n  tr a n s 

fe r a b i l i ty  o f  L icen ce . M anager to  be approved. N o  privilego o f  m an u 
factu re , su p p ly  or sale or an y  in terest therein shall be sold , transferred  
or su b-ren ted  w ith ou t th e  G overnm ent A gen t’s previous perm ission nor 
i f  th e  G. A . so  orders, shall an y  agen t be appointed for the m anagem ent o f  
a n y  6uch priv ilege w ithout h is  previous approval.

S h o r tly  a fter  th e  privilege had  been  granted , those tw o  defendants and  
th e  p la in tiff  and  3rd defen dan t entered  in to  an agreem ent w hich  com 
m en ced  w ith  a  recita l th a t  th e  1 st and  2nd  defendants “ h av ing  taken  ” 
th e  p la in tiff  and  3rd defen dan t “ as partners shareholders tee a re  d e s iro u s  
o f  c a r r y in g  o n  the s a id  b u sin ess  o f  p u rch a se  a n d  sa le  o f  a rra ck  w ith  a  cap ita l 
o f  B s .  120 ,000 /- ” , and  th a t each  p a rty  w ould  contribute a  specified  part 
o f  th e  am oun t.

T h e  agreem ent itse lf  con ta ins provisions w hich  are su b stan tia lly  as  

fo llo w s :—  ’ ;

.; (1 ) th a t  each  p a rty  w ould  h a v e .cer ta in  shares (proportionate to  hi& 
con trib ution  o f  c a p it a l)
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(2) th a t m oneys a lread y  d ep osited  with Die G overnm ent as secu r ity
for certa in  purposes connected  with th e  p r iv ileges w ould  
be regarded a s  being  con trib uted  by the parties accord in g  to  th e ir  
respective shares an d  th a t  when the d ep osits becam e d u e  for 
refund th e y  w ou ld  bo d ivided  proportionately  b etw een  th e  
parties ;

(3) th a t the 1st d e fen d a n t a n d  th e 2 n d  defendant sh a ll c a rr y  on a n d  m a n a g e
the s a id  b u sin ess  and  d ep osit m onthly m oney duo for arrack  
purchased (from  tho  G overnm ent) and pay for a ll e sp o u ses  ;

(4) th a t the 1 s t  d e fe n d a n t a n d  2 n d  defen dan t sh a ll k eep  p r o p e r  a c c o u n ts
which sh all be in th e  cu stod y  o f  the 1st d efen d an t, an d  th a t  
m oneys n o t a c tu a lly  required for the business sh a ll bo in  th e  
cu stody  o f  tho 1st d efen d an t-;

(5) th a t th e  parties sh a ll m ee t  m on th ly  and ascertain  th e  correctness o f
th e  accou n ts, an d  th a t profits or losses shall bo p a id  or borne  
proportionately  ev ery  s ix  m onths :

(G) that-additional capital if required shall he fontrilmted proportion
ately.

Tho p la in t in  th is  a ction  recites that the 1st d efen d an t an d  tho  2nd  
d efen d an t were the holders o f  th e  privileges and that th e  1 st d e fen d a n t  
an d  th e  2nd defendant, agreed  to  tak e th e  other tw o p arties a s  p artners and  
to  share tho profits in  t he sp ecified  proportions, and the p la in tiff  su es for an  
accoun ting  and to  recover h is  share o f  the profits for tho period . T he  
learned  D istr ic t J u d g e  h as d ism issed  the action  on th e  p relim in ary  issu e  
th a t  th e  agreem ent was illega l an d  contrary to public p o licy  an d  ca n n o t  
therefore be enforced.

T he provisions o f  law  re lev a n t to  the determ ination  o f  th e  p relim in ary  
issu e  are condition  13 w hich  h as a lread y been set out, as w ell as S. 17 o f  tho  
O rdinance (which p roh ib its th o  sa le  o f  an excisab le artic le  w ith o u t  a  
licen ce), S. 43 (w hich declares a  person who sells an  ex c isa b le  a r tic le  in  
con travention  o f  th e  O rdinance to  be g u ilty  o f an offence), an d  S. 45  (w h ich  
renders a breach o f  a con d ition  an offence).

“ T he question  w hether a particu lar transaction  com es w ith in  th e  
m eaning  o f  a p ro h ib ito iy  s ta tu te  is m anifestly  one o f  con stru ction . W c  
h a v e  in  each case to  ask , d oes th o  A ct m ean to  forbid  th is  agreem en t or 
n o t ? A nd in  each  case, th e  language o f  the particu lar A c t  m u st be  
considered  on its  ow n fo o tin g .” (P o llo ck , P r in c ip le s  o f  C o n tra c t, 1 3 th  E d .  
p .  2 7 4 ). Tho learned a u th o r  c ite s  in  th is connection a dic tu m  o f  F ie ld  .1.
(4  Q . B . D . a t p .  2 2 4 ) :—  “ B efore wc can m ake but th a t  a  co n tra c t  is 
illega l under a s ta tu te ;  w c m ust m ake out. d istin ctly  th a t  th e  s ta tu te  has 
provided  th a t i t  he s o .”

T h e tw o q uestions we h a v e  to  decide in this case arc, w h a t.is  th e  n a tu re  
an d  effect o f  th e  agreem en t en tered  in to  between th e  p arties , a n d  d id  tho  
L egisla ture in ten d  to  p roh ib it an d  render unlaw ful an  a g reem en t o f  su ch  
a n atu re and effect ?
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W ith  resp ect to  tho first o f  th ese questions, Mr. N adesan (for th e  r e s 
p o n d en ts) con ten d ed  th a t the effect o f  tho agreem ent w as to con stitu te  a 
p a rtn ersh ip  h a v in g  as its  object th e  carrying on  o f  the business w hich  w as 
tho  su b je c t  o f  th e  exc lu sive privileges. H o m aintained th a t all th e  a ssets  
o f  th e  b u sin ess in clud ing  arrack purchased  for th e  purposes o f  sa le  w ould  
be th o  p rop erty , n o t o f  th e  1st or 2nd  defendant, but o f  tho partnership , 
an d  w ou ld  be trea ted  as such in  the ev e n t o f  a dissolution, that the sa les of 
arrack  a t  each  tavern  m ust be held  to  be sales, n o t by  the holder o f  
th e  ap propriate  privilege in  respect o f  th e  tavern , but by th e  four 
p artners, an d  th a t each o f  them  who d id  n o t actu a lly  hold the appropriate  
p r iv ileg e  w ould  be contravening tlie  proh ibition  o f  unlicensed sale. 
Mr. N a d e sa n  relied in  th is connection  on  th e  principle that partners are the  
a g en ts  o f  each  other and th a t each w ould  therefore be responsible for the  
a c ts  o f  th e  others. In  th is v iew  the ob ject o f  th e  agreem ent w as to  v est  
in  th e  p artnersh ip  th e  rights conferred by th e  exclusive privileges granted  
to  th e  1 st an d  2nd defendants, an  ob ject prohibited  by Condition 13 and in  
a d d itio n  con trary to  th e  po licy  o f  th e  Ordinance forbidding sales o f  arrack  
b y  u n licen sed  persons. H e further contended that a t th e  least th e  agree
m e n t  w as contrary to  Condition 13 in  th a t i t  purported to  transfer to  
u n au th orised  persons an in terest in  the ex c lu sive  -privileges.

M r. P erera  argued th a t the ob ject o f  th e  agreem ent was noth ing m ore  
th a n  th e  con trib ution  o f  capital, and th e  sharing in  the profits or losses, of 
th e  b u sin ess w hich  the 1st and 2nd d efen dants respectively  were en titled  
to  carry on  b y  v irtu e o f  tho privileges th e y  had  secured. H e  p o in ted  to  
th e  fa c t  th a t  th e  operative clauses exp ressly  preserve to those defendants  
th e  r ig h t and  tho  d u ty  to  c a n y  on th e  business o f  th e  purchase and sale o f  
arrack  an d  d o n o t  authorise th e  other p arties to  carry on or m anage th e  
b u sin ess  ; in  ad dition  to  that, th ey  m ereljr effect an arrangem ent for the  
finan cin g  o f  th e  business and for the sharing o f  profits and losses in  p ro
p o rtio n  to  th e  sum s contributed  by  each o f  th e  parties. Mr. Perera also  
a rg u ed  th a t  th e  agreem ent does n ot purport to  relieve th e  1st and  2nd  
d e fen d a n ts  o f  a n y  o f  th e  responsib ility  a ttach in g  to them  as holders o f  the  
p riv ileg es , and  th a t d esp ite  the agreem ent th ey  would rem ain answ erable  
to  th o  G overn m ent for the clue observance o f  the conditions governing  
th e  ex erc ise  o f  th e  privilege. There being noth ing in  th e  op erative  
c la u se s  w hich  con tem plated  an y  breach o f  th e  E xcise  law  or w hich effected  
a tran sfer p roh ib ited  by the re levan t condition , th e  m ere expression  in  th e  
r ec ita ls  o f  a  d e s ire  to  ca rry  on the b u sin ess  a s  p a r tn e rs  c a n n o t, h e said , be  
con stru ed  as in d icating  th a t such w as th e  real ob ject o f  th e  agreem ent.

C onsidering the m atter apart from  au th ority  I  am  m uch inclined to  the  
v ie w  p u t forw ard b y  Mr. Perera. W here an agreem ent docs n ot e x 
p ressly  con tem plate th e  com m ission o f  a  breach o f  an y  sta tu tory  p ro
v is io n , it can  be held  to  be unlaw ful on ly  i f  its  perform ance would neces- 
saril}' in v o lv e  such  a breach or i f  extrinsic evidence indicates the in tention  
or th e  n eed  to  com m it such a breach ; and where on the face o f  the agree
m e n t  i t  appears th a t perform ance is possib le, either in  a law ful m anner  
or e lse  in  an  u nlaw ful m anner, i t  should  be assum ed u ntil Hie contrary is  
sh ow n  th a t th e  parties contem plated  a law ful m eans o f  performance-.
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In  th e  presold- ease, even  w ithout su ch  an  a ssu m p tion , the better eons- 
tru ctio n  o f  th o  agreem ent is th a t  Iho 1 s t  an d  2n d  defendants w ere to  
carrv on  a n d  m anage th e  respective businesses au thorised  by flic  privileges  
gran ted  to  th em  and that- “ tho partners " a s  su ch  had  no concern in  th e  
b usinesses, b u t w ere “ in terested  ” in  th e  la y  sen se  o f  that term in  th a t  
th ey  con tr ib u ted  cap ital and wero to  sharo tho  profits or losses, I  can  
se c  n o th in g  stran ge in  an arrangem ent w h ereby  a num ber o f persons  
b ecom e “ in tere sted  ” in  th a t sense in  a  ven tu re  to  bo carried on so le ly  b y  
one o f  th e ir  n um ber or even  b v  a  p erson  w ho is  n o t h im self a partner. 
T he o b je c t  o f  th e  partnership w ould n o t th e n  bo to  carry on the ven ture, 
but to  finance th e  actual operator and  to  recover o f  bear the profits m ade  
o r  lo sses incurred  b y  the operator.

C h ief J u s t ic e  W o o d -llen to n , in his d issen tin g  jud gm en t in F ern a n d o  v. 
R a m a n a ih a n , \  w as o f  opinion th a t an  agreem en t, in  m any respects sim ilar  
to  th e  o n e  before us, con stitu ted  a  p artn ersh ip  to  carry on th e  b usiness  
o f  se llin g  op iu m , and  found su pp ort in th e  earlier decision in M e y a p p a  

C h c tly  v. R a m a n a ih a n  - and in certain  In d ian  cases, including P a d m a n a -  
khan v . S a rd ci 3. T h e learned C hief J u s tic e  w as o f  opinion that “ each  
p artner ” w as en gaged  in '■ selling ”  op ium , w h eth er  he did so d irectly  or 
th rou gh  th e  .agency “ o f  a  co-partner ” . T h is op in ion  involves a lso  th e  
v iew  th a t  ea ch  partner w ould be se llin g  op iu m  w ith o u t a  licence, in  co n 
tra v e n tio n  o f  th e  O pium  O rdinance. I f  th a t  b e so , then , in  a case lik e  
th a t  b efore us, an “ unlicensed  ” partner cou ld  h a v e  been convicted  o f  
se llin g  arrack  w ith ou t a licence even  th o u g h  th e  p hysica l transaction  
o f  sa le  w as a c tu a lly  carried out. a t  th e  tavern  b y  an oth er partner w ho hold  
the p r iv ileg e  in  resp ect o f  th a t tavern . W o h a v e  h ad  on this p o in t th e  
a d v a n ta g e  o f  considering an argum ent w hich  w as n o t apparently adduced  
in th e  earlier cases. Hr. Pe-rera con ten d s th a t tho princip le that a  partner  
is liab le  for th e  acts o f  his co-partners, a s  a lso  th e  general princip le o f  
liability- for th e  a c ts  o f  an agent, ap p lies p u rely  for th e  purposes o f  th e  
civ il la w  an d  can n ot be availed  o f  in  order to  im p u to  penal liab ility . T o  
tak e, for ex a m p le , s. 123 (1) (a) o f  tho M otor T raffic A ct, w ill an ow ner be 
g u ilty  o f  th e  offence o f d r iv in g  a  m otor voh icic w ith o u t a licence if  in  fa ct  
his v eh ic le  is  driven  b y  an unlicensed  driver? I t  is  ev id en t that tho L e g is 
lature. d id  n o t con tem p la te  a n y  su ch  v ic a r io u s  l ia b i l i t y  f o r  the a c t o f  d r iv in g ,  
sin ce  i t  p roceed s im m ediate ly  lo  m ake it an  offence for a person to  e m p lo y  

an u n licen sed  person to drive a  veh icle. T here arc num erous in stances in  
our s ta tu te  la w  w here em ployers and  ow ners can  be punished for co n tra 
v en tio n  co m m itte d  by their agen ts, but in  a ll o f  th em  tho vicarious lia b ility  
a tta c h e s  b y  reason  o f  exp lic it p rovision  in  th a t b eh a lf  and  n o t o f  the a p p li
ca tion  o f  a n y  im plicit principle. W ith  very  g rea t respect I  ta k e  th e  
v iew  th a t  s in ce  th e  agreem ent under con sid eration  d oes n o t envisage th a t  
a n y  o n e  b u t  th e  holder o f  the appropriate p r iv ileg e  w ould  be responsib le  
for th e  sa le s  o f  arrack a t  taverns, n either th e  p a rtie s  nor an y  “ unlicensed  
partner co u ld  h a v e  been con v icted  o f  se llin g  arrack  w ithout a licen ce . 
E n n is J .  (w h o  w rote one o f  th e  m a jo r ity  ju d g m en ts  in F ern a n d o  v . 
R a m a n a ih a n  (su p ra ))  said  a t p . 351, “ N o th in g  in  tho term s o f  tho O rdi
n ance or in  th e  cond itions o f  th e  licence p roh ib it, in  m y  opinion, a  p erson

1 (1013) 16 y .  L. R. 337. (1013) 16 -V. L. R. 33.
3 3S Madras -582.
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carrying on tho  business o f  selling opium  through persons d u ly  licensed to  
s e l l ; and  th e  object- o f  th e  O rdinance, w hich  is to  control th e  possession  and  
sa le  o f  op ium , w duld, it  seem s to  m e, bo a tta in ed  w ith ou t extend ing  the  
p roh ib ition  on  sa le  con ta ined  in  S . G to  th e  partners in  a business carried 
o n  through  d u ly  licen sed  persons w ho h ave the control and m anagem ent o f  
tho  sh o p s .” E v e n  therefore on  th e  assum ption  th a t th e  agreem ent in  
tho  p resen t case con stitu ted  a partnership  to  carry on th e  business o f  
se llin g  arrack it  w ould  n o t invol ve a contravention  o f th e  E xcise  Ordinance.

A s to  th e  principal question , n am ety  th e  nature and effect o f th e  agree
m en t, I  w ould  ad op t w ith  resp ect th e  opinion  o f  Pereira J . in  the sam e case 
(at p . 349). “ C learly, th e  d uties and  liab ilities o f  th e  licensees w ith  
resp ect to  th e ir  ow n resp ective licences rem ain untouched. The agree
m en t is  n o  m ore th an  one to  pool th e  profits, and there is  no stipulation  
w h atever  a llow ing  or requiring a partner to  do an yth ing  forbidden by  the  
O rdinance. T h a t is  th e  m o st im portant feature o f  th e  agreem ent. ” 
I  accord in g ly  h o ld  th a t  here too  th e  object o f th e  partnership was to  con 
tr ib u te  cap ita l and  to  share th e  profits and losses, but n ot to  carry on 
th e  b u sin ess o f  selling  arrack.

Mr. X ad csan  m ade one further subm ission, nam ely th a t th is case m ust 
be- d istingu ish ed  from  th a t o f  F ern a n d o  v . F a m a n a th a n  (supra) in  th a t in 
th e  la tter  case there w as no condition  w hich prohibited tho transfer o f  tho 
p riv ilege or o f  an y  in terest t-heroin. I n  fact E nnis J . refers to  th is  
feature in  a ttem p tin g  to  d istingu ish  one o f  the Indian  cases where the  
agreem en t in  question  had  been hold to  be unlaw ful. This subm ission  
w ould  b e d ecisive  o n ly  i f  i t  can  be held that the p a r tn e rsh ip  agreem ent 
co n s titu te s  a tra n sfe r  o f  the p r iv ile g e  o f  sa le  o r  o f  a n  in terest therein , and  th a t  
th e  1st and  2nd d efen dan ts have b y  entering in to  the agreem ent com m itted  
a breach o f  th e  re levant cond ition  punishable under s. 45 o f the Ordinance. 
T hero w ould  b e such  a breach i f  th ey  purported to  assign  to  the partner
sh ip  an  in terost in  th e  right o f selling arrack in th e  taverns, but as I  have  
a lread y  in d icated , tho  agreem ent left unim paired th e  exclusive rights 
gra n ted  to  th em  an d  on ly  created an interest in the profits derived by  
th em  through  th e  exerc ise  o f  those rights. The Legislature has n o 
w here in  th e  O rdinance or in  th e  prescribed conditions attem pted  to  
regu la le  such  m atters as th e  source from  which the holder o f  the privilege  
o b ta in s  fu n d s in order to  carry on  th e  undertakings or th e  destination  o f  
th e  profits ga in ed  from  th e  undertak ings ; and an agreem ent w ith respect 
to  su ch  m atters can n ot bo construed as falling w ith  the class o f  tran s
a c tio n s  d iscouraged  b y  the- re levant condition  unless it in  addition pur
p orts to  create an in terest in  th e  m anagem ent and control o f  the business 
au th orised  by th e  privilege.

. E or these reasons, I  w ould  set. aside th e  decree enterod by tho learned  
D istr ic t  Ju d ge , and remit- th e  ease for trial on th e  basis th a t tho agreem ent 
w as v a lid  an d  enforceab le. Tho appeal is  allowod with, costs. T he  
co sts  o f  th e  proceed ings in tho D istrict Court- w ill be costs in the cause.

G c .v a s e k a r a , J .— I  agree

A p p e a l a llow ed .


