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Civil Procedure Code - Sections100, 102 and 108 o f the Civil Procedure 
Code - Interrogatories - Discovery o f documents - Preliminary objection - 
Non disclosure o f a cause o f action and prescription.

The D istrict C ourt held th a t the prelim inary  is su es  could be 
taken up before making an order on interrogatories and discovery of 
documents.

On leave been sought -

Held :

1. Section 108 of the Civil Procedure Code provides a District Judge 
ample discretion to control proceedings.

Per Udalagama, J.

“Trial Judges should not be fettered by technicalities"

2. The District Judge was clearly empowered by section 108 to 
determine any issue or question prior to deciding upon the right to 
discovery or inspection, if court is satisfied that such discovery or 
inspection depends on the determ ination of any issue or question.

LEAVE TO APPEAL from the Order of the District Court of Colombo.

K. Kanag - Iswaran. P.C., with Dr. Harsha Cabral and M.A. Sumanthiran 
for plaintiff - petitioner.
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R o m e sh d e  Silva. P.C.. with H arsha  A m era sekera  n n d S u g a /h  Caldera  for 
l sl defendant.

E.D. W ic k re m a n a y a k e  with K u sh a n  d e  A liu is  for 2nd defendant- 
respondent.

Cur. adv. uuli.

February 8 , 2 0 0 1 .
U D ALAG AM A, J .

T his is an  application by the plaintiff-petitioner to se t aside  
th e order o f the learned  D istrict J u d g e  dated  25. 08 . 2 0 0 0  on  
th e q u estio n  w h eth er the D istrict J u d g e  sh ou ld  in the first 
in s ta n ce  co n sid er  th e ap p lication  o f the p laintiff-petitioner  
relating to in terrogatories and th e d iscovery of d o cu m en ts or 
w h eth er -th e  learned  D istrict J u d g e  sh ou ld  consid er the Is1 
d efen d a n t-resp o n d en t's  prelim inary issu e s . The prelim inary  
is s u e s  o f th e 1st d efen d a n t-resp o n d en t were filed by way of 
m otion  and  referred to th e n o n -d isc lo su re  of a c a u se  of action  
a n d  th a t  th e  a c tio n  a p p ea red  to be p rescr ib ed . T he Is' 
d e fen d a n t-r e sp o n d e n t’s  co n ten tio n  w a s  th at the sa id  two 
prelim inary is s u e s  w arranted  a d ism issa l of the action  and  
th at the m atter d eserved  co n sid eration  prior to the order on 
th e q u estio n  of in terrogatories and  discovery of d ocu m en ts.

The learned  D istrict J u d g e  after con sid er in g  the written  
su b m iss io n s  tendered  by th e parties on th is  q u estion  cam e to 
a find ing  th at there w a s  no  provision  in th e Civil Procedure  
Code to th e effect th a t a n  ap p lication  for interrogatories and  
d iscovery  o f d o cu m en ts  n eed  be tak en  u p  in the first in sta n ce  
before co n sid er in g  th e o th er prelim inary is s u e s . A cting in 
a cco rd a n ce  w ith  th e p ro v isio n s o f sectio n  108 o f th e Civil 
P rocedure Code he m ad e order on  2 5 .0 8 .2 0 0 0  th at a d ecision  
o n  th e  p r e lim in a r y  i s s u e  prior  to  m a k in g  a n  order on  
in terro g a to r ies  an d  d isco v ery  o f d o cu m en ts  d eem ed  m ore 
“su ita b le .”
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The plaintiff-petitioner appeals therefrom,

Learned C ounsel for the plaintiff-petitioner, inter alia, 
contended before th is court that as the m atters of the plaintiff- 
petitioner’s application m ade under section s 100 and 102  
of the Civil Procedure Code had on 15. 06. 9 9  been  fixed 
for in q u iry , th a t th e  lea r n e d  D is tr ic t  J u d g e  n ow  h ad  
no ju r isd ic tio n  to se t  a s id e  th at order for inquiry  even  
under the provisions of section s 108 and 146 of the Civil 
Procedure Code.

I am  unable to agree w ith the learned C ounsel for the 
plaintiff-petitioner on  the above subm ission  a s  th is contention  
is clearly untenable.

Section 108 of the Civil Procedure Code provides a District 
Judge am ple discretion to control proceedings. Trial Ju d ges  
should not be fettered by technicalities. In th is in stan ce the 
learned D istrict Ju d g e  is  clearly  em pow ered by the said  
provisions in section  108 aforesaid to determ ine any issu e  or 
question  prior to decid ing  upon  the right to d iscovery or 
inspection if Court is satisfied that su ch  discovery or inspection  
depends on the determ ination of any issu e  or question . In 
those circum stance it could not be said that the District Judge  
is bereft o f d iscretion to com e to a finding that by deciding  
preliminary issu es , in the first instance, that a determ ination  
on discovery a n d /o r  in sp ection  m ay som etim es be even  
redundant. In the c ircum stances I see no reason  to interfere 
w ith  th e  fin d in g  o f  th e  lea rn ed  D is tr ic t  J u d g e  d a ted  
25. 08. 2 0 0 0  to decide the prelim inary issu e s  subm itted by 
th e  l sl d e fe n d a n t -r e s p o n d e n t  b efo re  c o n s id e r in g  th e  
application of the plaintiff-petitioner for interrogatories and  
discovery of docum ents.
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This application of the plaintiff-petitioner is dism issed with 
taxed costs.

JAYASENGHE, J . - I agree.

Application d ism issed .


