
SOERTSZ J.—Mapalathan v, Elayavan. 115

1939 P r e s e n t : Soertsz J.

M A P A L A T H A N  v. E L A Y A V A N .

15— C. R. P oin t P ed ro , 28,262.

R e v is io n  o r  restitutio in integrum—M is ta k e  in  transla tion  o f  a d o cu m en t—
D ec is io n  in  appeal— M a te r ia lity  o f  e r ro r— C iv i l  P r o c e d u r e  C o d e , s. 753—
C o u r ts  O rd in a n ce , ss. 19, 36, a n d  37 ( C a p . 6).
The Supreme Court has no power to revise or review a case decided by 

itself.
Relief by way of restitution on the ground of ju s tu s  e r r o r  will not be 

granted to a party who has failed to place before the Court matter, which 
was at his command, if reasonable diligence had been exercised.

In order to succeed in an application for restitution the petitioner must 
show that the fact was not merely material but of such vital and essential 
materiality that it must have altered the whole aspect of the case.

f j l H I S  w as an application fo r restitu tio  in  in teg ru m  or revision.

S. J. V. C helvanayagam  (w ith  him A . M u ttu cu m a ru ), for petitioners.

N. Nadarajah, fo r  respondent.
Cur. adv. vult.

M arch 19, 1939. S o e r t s z  J.—

In  this matter the petitioners pray  that by  “ w a y  o f restitu tio  in  in tegru m  
or by w ay  of revision ”, the judgm ent of this Court pronounced by  de 
Kretser J. on M ay  31, 1938, be set aside and that the judgm ent o f the 
Court o f Requests dated Septem ber 30, 1937, be restored and affirmed.

This p rayer is based on the allegation that m y brother reached the 
conclusion he did, because the translation of document D  2 filed in the 
copy supplied to him at the argum ent of the appeal, led him  to think that 
there w ere  only two transferors on that deed, whereas, in point of fact, the 
original deed filed of record shows that there w ere  fou r transferors. The  
implication of this allegation is that, but fo r this m isapprehension of the 
effect of deed D  2 m y brother must inevitably have reached a conclusion 
in favour of the petitioners. For it is only on that basis that the 
application can succeed if at all.

Before I exam ine the facts, I  w ou ld  point out that this application, 
in so fa r  as it purports to be an application fo r the exercise of this Court’s 
revisionary powers, cannot be entertained. I  respectfully share the 
view  taken by  W ithers J. in L ok u  Banda v. A ssen .1 The combined effect 
of sections 19, 36, and 37 of the Courts and their Pow ers Ordinance a n d . 
of section 753 of the C ivil P rocedure Code is to give the Suprem e Court 
pow er to deal by  w ay  of revision w ith  cases tried or pending trial in  
original Courts, and not w ith  cases, decided by  the Suprem e Court itself.

W ithers J. however, took the v iew  that the Suprem e Court could 
review  its judgm ent passed in appeal. For this he relied on E x  p arte  
G ord on  re  G ord on  v . A ssign ees  o f  B rod ie  & C o.’s esta te.' That case w as  
decided in 1879, ten years before the C ivil Procedure Code. It takes for  
granted that in certain circumstances the Suprem e Court has pow er to 

review  its ow n  judgment.

1 2 N .  t .  R .  3 1 1 . 2 2 s. c. c. ms.
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In T ham otheram  v. H ensm an,' W endt J. doubted this view  of W ithers J. 
and I venture to share that doubt. It is significant as pointed out by  
W ithers J. himself that our Code of C ivil Procedure enacted in 1889 did 
not take over the provisions in the Indian Code of 1882 in regard to the 
review  of judgments, while it took over substantially the provisions in 
regard to revision. Perhaps this w as due to the fact that it w as thought 
that the object which the provisions relating to the review  of judgments 
aimed at could be attained in our Courts by  proceedings for restitu tio  in  
in tegrum .

It is true that at one time the question w as raised whether restitu tio  in  
in tegru m  could be properly held to form  part of the law  of Ceylon in 
the absence from  the Courts Ordinance and the Code of C ivil Procedure  
of any provision enabling the Supreme Court to grant relief by w ay  of 
restitu tio  in  in tegru m , and in view  of the power of revision enjoyed by the 
Suprem e Court. But in A b e y es ek er e  v. Haramanis A p p u ‘ it w as held by  
W ood Renton and Grenier JJ. that the remedy of restitu tio  in  in tegrum  
is one which has taken deep root in the practice and procedure of our 
Courts and that it is too late that this remedy ought no longer to be 
recognized.

I, therefore, address m yself to the present petition only to consider the 
application for restitu tio  in in tegrum . Now , in the words of Voet “ resti
tutio in integrum is extraordinarium  rem edium , not to be given, (a ) where  
there is some other remedy available to the person seeking restitu tio. 
S ed  n ec  tunc p leru m qu e restitu tion i locus datur, cum  alind ordinarium  
a equ e pingue ad indem nitatem  rem ed ium  a ju re  com paratum  es t; (b ) It is 
not to be given for the mere asking non  tam en  cu ivis restitu tionem  
p eten te , causam que alleganti, ea  prom iscue conced end a est, sed  causa 
d em um  cognita, an n em p e vera  an justa, an satis gravis sit; (c ) It is not 
to be given unless it is sought w ithin a certain period. N ec om ni 
tem p ore  ad restitu tion is rem ed ium  patet a d itu s” . In  regard to (b ) V oet  
goes on to say that “ causae ju stae restitu tion is sunt, m etus, dolus, 
m inor, aetas, capitis, d im inutio, absentia, alienatio judicii m utandi causa, 
ju stu s e r r o r ” . In  addition to these, the discovery of fresh evidence, 
res  n o v ite r  ven ien s  ad notitiam  is recognized as a good ground for giving  
this relief provided, of course, it is evidence which no reasonable diligence 
would have helped to disclose earlier. (Voet IV . 1, passim .)

So far as the present application is concerned, Counsel for the respondent 
takes no objection to it on the ground either that there is some other 
rem edy available to the petitioner or on the ground that the application 
is not m ade w ithin reasonable time. But, he contends that the mistake 
which the petitioner relies on is not such a mistake as falls w ithin the 
m eaning of ju stu s error. H e says that the mistake referred to was a 
mistake which w ould  not have occurred if the petitioner had presented 
his case w ith due care, and also that the petitioner is not in a position to 
show that but for the mistake the Judge who heard the appeal could not 

but have reached a conclusion in his favour.
The judgm ent delivered on the appeal makes it quite clear that the 

argument proceeded on the footing that only two of the four thom bu  
holders w ere transferors on deed D  2. The learned Commissioner had

> it ,v. l. r . i ;?1 i  Bal. 6$.



stated definitely in his judgm ent that a ll fou r o f them had transferred. 
This, in m y opinion, should have put the petitioners’ Counsel on inquiry  
as to the reason for that statement of the Commissioner, and the least he 
could have done w as to exam ine the original o f deed D  2. I f  he had done 
that, he w ou ld  have seen at a glance that a ll four had put their m arks to 
that deed. H e  was, however, content to acquiesce in the v iew  taken by  
the Judge on appeal, w ho went on the assumption that the translation  
o f deed D  2 in the copy furnished to him  w as correct, and that according 
to the translation only two o f the fou r w ere  transferors. These facts are  
sim ilar to those in the case before W endt J. to w hich  I  have already  
referred  ( T ham otheram  v . H en sm a n ). In  that case W endt J. refused to 
interfere by w ay  of restitu tio  in  integrum , because as he said: “ It is not 
suggested that m y conclusions are not w arranted  -by the m aterials placed  
before me. The parties are themselves to blam e fo r  having put before  
the Court only part o f the evidence w hich  they had  at their command. 
There is no suggestion o f any fraud  ”. H ere  too, there is no suggestion of 
fraud, and the matter now  relied upon must be regarded as a m atter at 
the command o f the petitioners i f  reasonable diligence had been exercised. 
It w as not res  n o v ite r  v en ien s  ad notitiam . M oreover, in this case, I  am  
not satisfied, that if the fact that a ll the fo u r  th om b u  holders w ere  parties 
to D  2 had been put before the Judge on appeal he w ou ld  necessarily have  
reached a different conclusion. D  2 w as  an unregistered deed o f 1804 
and as such it could not be relied upon fo r the purpose o f creating or 
transferring the rights of the transferors. Indeed, D  2 w as produced  
expressly fo r the purpose of serving as a starting point fo r a prescriptive  
title the petitioner relied upon. In  the result, the most that can be said  
on behalf o f the petitioners is that, in v iew  o f the inadequate translation  
of D  2 furnished to the Appeal Judge, he overlooked a m aterial fact. But  
for the petitioners to succeed in an application fo r res titu tio  in  in tegru m  
they must show that the fact w as not m erely m aterial but of such v ital 
and essential m ateriality that it must have altered the w hole  aspect of 
the case.

I therefore refuse this application w ith  costs.

A p p lica tion  refu sed .
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