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PIYASENA DE SILVA AND OTHERS 

VS.

VEN. WIMALAWANSA THERO AND ANOTHER

S U P R E M E  C O U R T  

BANDARANAYAKE, J.

FER N A N D O , J A N D  

AM ARATUNGA, J.

S C  A P P E A L  No. 58/2005 

S C  SPLA.188/2005 

C A  No. 78/2004

9th AN D  19th S E P T E M B E R , 2005

Writ of mandamus -  Application to intervene -  Refusal in chambers without 
hearing appellants -  Contravention of Article 106( 1) of the Constitution directing 
public sittings -  Legitimate expectation of hearing -  Fair procedure.

Four appellants applied to the Court of Appeal to intervene and object to an 

application by the first respondent against the second respondent for a writ of 

mandamus to compel the issue of a driving licence to the first respondent 

monk.

W hen the application w as submitted to a judge in cham bers, the judge 

without hearing the applicant -  appellants or counsel and without giving 

reasons summarily refused the application.

H ELD :

(1) The failure of a single judge to hear parties infringed Article 106 (1) of 

the Constitution which requires "public sittings” save in exceptional 

cases. Further the President, Court of Appeal had fixed the matter to be 

heard by two judges as required by Article 146(2)(iii) of the Constitution. 

The order made by a  single judge was invalid in the circumstances.

(2) The respondent's counsel conceded that it was appropriate to have 

heard parties before the impugned order was made, subject to the
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respondent's right to object to the appellants' standing to intervene. For 

this reason and for the reason that the failure to hear the parties was 

contrary to natural justice constituted a failure of a fair hearing for which 
the appellant had a legitimate expectation, the order made in chambers 
was invalid.

(3) Although natural justice does not require the giving of reasons for an 
administrative decision, there is a strong case  for giving reasons 
particularly to assist the aggrieved party to pursue the remedy of an 

appeal.

(4) It is unnecessary to decide on the question of standing of the appellants 
as that question would be a matter for the Court of Appeal to decide.
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2. R  vs University of Cambridge (1723)1 S T R  557
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A P P E A L  against the order of the Court of Appeal.

U. Egalahewa for appellants.

Saliya Peiris with Asthika Devendra for petitioner -  respondents.

Cur.adv. vult

14th October 2005

SHIRANI BANDARANAYAKE, J.

T h is  is an  a p p e a l from  th e  o rd er of th e  C o u rt of A p p ea l d a ted  0 4 .0 8 .2 0 0 5 .  
B y th a t o rd e r th e  C o u rt o f A p p e a l re fu s e d  a n  a p p lic a tio n  m a d e  b y  th e  1 st 
to  4 th  in te rv e n ie n t-p e titio n e rs -p e titio n e rs -a p p e lla n ts  (h e re in a fte r  re fe rred  

to  a s  th e  a p p e lla n ts ) fo r listing fo r in te rven tio n  in th e  C o u rt of A p p e a l (W rit)
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A pp lica tion  N o . 1 9 7 8 /2 0 0 4  w ith o u t b e ing  h eard  an d  a llow ing  th e  ap p e lla n ts  

to  su p p o rt th e ir  a p p lic a tio n . T h e  a p p e lla n ts  c a m e  b e fo re  th is  C o u rt w h e re  

S p e c ia l L e a v e  to  A p p e a l w a s  g ra n te d  on  th e  fo llo w in g  q u e s t io n s :

“ 1. D id  th e  C o u rt o f A p p e a l e rr  in law  w h e n  th e  s a id  C o u rt d e c id e d  to  

d is m is s  th e  a p p lic a tio n  w ith o u t h e a r in g  th e  p e tit io n e rs  ?

2 . D id  th e  C o u rt o f A p p e a l e r r  in la w  fo r  n o t lis ting  a n  a p p lic a tio n  fo r  

in te rven tion  fo r su p p o rt? ”

T h e  fa c ts  o f th is  a p p e a l a r e  a s  fo llo w s  :

T h e  ap p e lla n ts  a re  M e m b e rs  o f th e  D a y a k a  S a b h a  of th e  S ri S a k y a m u n i 
V ih a ra y a  w h e re  th e  petitioner -  resp on d en t-resp on dent (h e re in a fte r re ferred  

to  a s  th e  1st re s p o n d e n t) is th e  c h ie f in c u m b e n t T h e ro . T h e  a p p e lla n ts  

s u b m itte d  th a t th e y  h a d  b e c o m e  a w a re  th ro u g h  v a rio u s  m e a n s  th a t th e  

1 st resp on d en t h ad  filed an  application  against th e  respondent -  respondent- 

re s p o n d e n t (h e re in a fte r  re fe rre d  to  a s  th e  2 n d  re s p o n d e n t) , b e in g  th e  

C o m m is s io n e r of M o to r T ra ffic  fo r not issuing  a  driving  lic en se  to  h im  in th e  

C o u rt o f A p p e a l (C . A . (W rit)  N o . 1 9 7 8 /2 0 0 4 )  a n d  th a t a  m a n d a m u s  h a d  

b e e n  s o u g h t fo r  th e  is s u a n c e  o f a  v a lid  d r iv in g  l ic e n s e  (A 1 ) .  T h e  

a fo re m e n tio n e d  ap p lica tio n  w a s  su p p o rte d  by th e  le a rn e d  C o u n s e l fo r th e  

1 s t r e s p o n d e n t  on  2 2 .1 0 .2 0 0 4  a n d  n o t ic e  w a s  is s u e d  on  th e  2 n d  

re s p o n d e n t. T h e  2 n d  re s p o n d e n t h a d  filed  p a p e rs  o b jec tin g  to  th e  g ra n t of 
th e  w rit of m a n d a m u s  s ta tin g  inter-alia th a t th e  M e m b e rs  of th e  D a y a k a  

S a b h a  a s  w ell as  th e  C o m m iss io ner G e n e ra l of Buddhist Affairs h ad  o b jec ted  

to  th e  g ra n tin g  of th e  sa id  d riv ing  lic e n s e  (A 2 ) . T h e  c a s e  w a s  th e re a fte r  

fixed  fo r h e a rin g  for 1 4 .0 9 .2 0 0 5 .

L e a rn e d  C o u n s e l fo r th e  a p p e lla n ts  su b m itted  th a t th e  a p p e lla n ts , b e ing  

d e v o te d  B u d d h is ts  a s  w e ll a s  M e m b e rs  of th e  D a y a k a  S a b h a  of th e  S ri 
S a k y a m u n i V ih a ra y a , w h o  h a v e  b e e n  a c tiv e ly  in v o lv e d  in a ffa irs  o f th e  

te m p le  w h e re  th e  1st re s p o n d e n t is th e  c h ie f in c u m b e n t th e ro , h a v e  a  

s u ffic ien t in te re s t in th e  m a tte r  w h e re  th e  1 st re s p o n d e n t h a s  s o u g h t a  

m a n d a m u s  d irec tin g  th e  2 n d  re s p o n d e n t to  iss u e  a  va lid  d riv ing  lic e n s e . It 
w a s  a ls o  c o n te n d e d  th a t th e  g ra n t of a  va lid  lic en se  to  a  B u d d h is t m o n k  is 

a g a in s t th e  D h a m m a  a n d  V in a y a  a s  c la im e d , n o t o n ly  b y  th e  M e m b e rs  o f 
th e  D a y a k a  S a b h a  a n d  th e  v illa g e rs , b u t a ls o  b y  th e  p u b lic  in g e n e ra l.  

A c c o rd in g ly  th e  a p p e lla n ts  h a d  m o v e d  to  in te rv e n e  in th e  c a s e  p e n d in g  

b e fo re  th e  C o u rt o f A p p e a l a n d  to  a llo w  th e m  to  file  o b je c tio n s  (A 3 ) .  T h e
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a p p e lla n ts  h a d  c la im e d  th a t, b e in g  M e m b e rs  o f th e  D a y a k a  S a b h a  th a t 

m a in ta in s  th e  sa id  te m p le  o f th e  v illa g e  th e y  h a v e  su ffic ien t in te re s t to  

in te rven e . T h e  re le va n t d o c u m en ts  h ad  b e e n  filed in th e  C o u rt of A p p ea l on

2 6 .0 7 .2 0 0 5 .

O n  0 4 .0 8 .2 0 0 5 , w ithout b e ing  h eard  an d  w ithout a llow ing  th e  appellan ts  

to  support th e ir app lica tion , th e  C o u rt of A p p e a l h ad  re fused  th e  appellan ts ' 

ap p lica tio n  fo r in te rve n tio n  (A 4 ). T h e  sa id  re fu s a l h ad  b e e n  m a d e  not in 

o p e n  C o u rt, b u t in c h a m b e rs  b y  a  s in g le  J u d g e .

L e a rn e d  C o u n s e l fo r th e  a p p e lla n ts  c o n te n d e d  th a t th e  sa id  o rd e r of 

th e  C o u rt o f A p p e a l is co n tra ry  to  law  a n d  is a rb itra ry  an d  is in vio la tion  of 

th e  ru les  of n a tu ra l ju s tic e  a s  th e  a p p e lla n ts  w e re  not g iv en  a  h earin g  

b e fo re  th e  d ec is io n  to  re je c t th e  ap p lica tio n  fo r in te rven tio n  in th e  C o u rt of 

A p p e a l (W rit) N o . 1 9 7 8 /2 0 0 4 .

L e a rn e d  C o u n s e l fo r th e  1 st re s p o n d e n t c o n c e d e d  th a t it w o u ld  h a v e  

b e e n  m o re  a p p ro p r ia te  in th e  in te re s ts  of n a tu ra l ju s tic e  fo r th e  C o u rt of 

A p p ea l to  h a v e  h eard  th e  ap p ellan ts ' C o u n s e l in support of their application. 

H e  fu rth e r s u b m itte d  th a t th e  1st re s p o n d e n t h as  no  o b jec tio n  to  th e  

ap p e lla n ts  be ing  h eard  in o p e n  C o u rt on  th e ir app lica tion . W h ile  conced ing  

th e  appellants ' right to  support their application in open  C ourt for intervention, 

le a rn e d  C o u n s e l fo r th e  1 st re s p o n d e n t s u b m itte d  th a t th e  a p p e lla n ts  do  

not p o ssess  a n y  leg itim ate  in terest o r legal g round  w h a ts o e v e r to  in tervene  

in th e  w rit a p p lic a tio n  in th e  C o u rt of A p p e a l. H e  fu rth e r su b m itted  th a t  

w h ils t re ite ra tin g  th e  fa c t th a t h e  is not o b jec tin g  to  th e  a p p e lla n ts  be ing  

h e a rd  in su p p o rt of th e ir ap p lica tio n  to  in te rve n e , th e  1st re sp o n d en t h as  a  

right to  o b jec t to  th a t a p p lic a tio n , w h ic h  right h e  w is h e d  to  re s e rv e  fo r th e  

p ro c e e d in g s  in th e  C o u rt of A p p e a l.

H a v in g  s ta te d  th e  fa c tu a l pos ition  o f th is  a p p e a l, let m e  n o w  turn  to  

c o n s id e r th e  s u b m is s io n s  on  th e  q u e s tio n s  of law.

T h e  ap p e lla n ts  h ad  filed  th e ir ap p lica tio n  fo r in tervention  on 2 6 .0 7 .2 0 0 5  

in th e  R eg is try  of th e  C o u rt of A p p e a l. T h e  Jo u rn a l E n try  d a te d  0 4 .0 8 .2 0 0 5  

in d ic a te s  th a t th e  R e g is tra r  o f th e  C o u rt o f A p p e a l h a d  s u b m itte d  it to  a
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J u d g e  in c h a m b e rs  fo r d irections. T h e  sa id  Jo u rn a l E n try  d a te d  0 4 .0 8 .2 0 0 5  

w a s  in th e  fo llo w in g  t e r m s :

“ 0 4 .0 8 .2 0 0 5

H o n ......................J .,

A A L  fo r  th e  In te rv e n ie n t p e titio n e r file s  m o tio n  petitio n , a ffid a v it a n d  

d o c u m e n ts  a n d  m o v e s  th a t C o u rt b e  p le a s e d  to  ca ll th is  c a s e  on  2 3 rd , 
2 6 th , 2 9 th  A u g u s t, 2 0 0 5 .  S u b m itte d  fo r Y o u r L ord s ih p 's  d irec tio n  p le a s e .

Sgd.

R /C A

0 4 .0 8 .2 0 0 5 ”

O n  th e  s a m e  d a y  th is  a p p lic a tio n  w a s  re fu s e d  w ith o u t h e a r in g  th e  

a p p e lla n ts  a n d  w ith o u t g iv ing  a n y  re a s o n s . T h e  sa id  ac tion  b y  th e  C o u rt of 
A p p e a l, ac co rd in g  to  th e  le a rn e d  co u n s e l fo r th e  a p p e lla n ts , ra is es  s e v e ra l 

fu n d a m e n ta l issues, w hich  cou ld  b e  b road ly  ca te g o rize d  into tw o  se g m en ts . 

T h e y  a r e  a s  fo llow s:

(a ) th e  im p u g n e d  o rd e r  g iv en  b y  th e  C o u rt o f A p p e a l on  0 4 .0 8 .2 0 0 5  is 

in co n traven tion  of th e  provis ions of th e  C onstitu tion  of th e  R epub lic;

(b) T h e  m a n n e r in w hich  th e  sa id  im p ug n ed  o rd e r w a s  g iven  is in b reach  

o f th e  ru les  o f n a tu ra l ju s tic e .

It is p e rt in e n t to  n o te  th a t th e  re fu s a l to  ca ll th e  c a s e  in o p e n  C o u rt fo r  

th e  a p p e lla n ts  to  su p p o rt th e ir  m o tion , w a s  d e c id e d  in th e  C h a m b e rs  b y  a  

s in g le  ju d g e  w ith o u t g iv ing  th e  p arties  a n  o p p o rtu n ity  fo r a  h e a r in g . A rtic le  

1 0 6  of th e  C o n stitu tion  re fe rs  to  th e  sittings of all C o u rts  a n d  th e  m a n n e r  in 

w h ic h  it s h o u ld  b e  c a rr ie d  out. T h e  sa id  A rtic le  is in th e  fo llo w in g  te rm s  :

" 1 0 6 (1 )  T h e  s itt in g s  o f e v e r y  c o u rt, t r ib u n a l o r  o th e r  in s titu tio n  

e s ta b lis h e d  u n d e r th e  C o n s titu tio n  o r o rd a in e d  a n d  e s ta b lis h e d  by  

P a r lia m e n t sh a ll s u b je c t to  th e  p ro v is io n s  o f th e  C o n s titu tio n  b e  h e ld  

in pub lic , a n d  all p e rs o n s  shall b e  en titled  fre e ly  to  a tte n d  such  sittings.
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A rtic le  1 0 6 (2 )  re fe rs  to  th e  e x c e p tio n  to  th e  ru le  re fe rre d  to  in A rtic le  

1 0 6 (1 ) , w h ich  in c lu d e d :

(a) p ro c e e d in g s  re la tin g  to  fa m ily  re la tion s ,

(b) p ro c e e d in g s  re la tin g  to  s e x u a l m a tte rs ,

(c) in th e  in te re s ts  o f n a tio n a l s e c u rity  o r p ub lic  sa fe ty , or

(d) in th e  in te re s ts  of o rd e r a n d  s e c u rity  w ith in  th e  p rec in c ts  of such  

court, tr ib u n a l o r o th e r  institu tion .

A rtic le  1 0 6 (1 )  o f th e  C o n s titu tio n  d e a ls  w ith  'P u b lic  s ittings' an d  th e
m e a n in g  o f th e  lim b 's h a l l .............. b e  h e ld  in public ' m e a n s  th at th e  sittings
of th e  C o u rt sh o u ld  b e  o p e n  C o u rt s ittings. In fac t, in Madan Mohan vs  

Carsons Cumberbatch and Co. * S en e v ira tn e , J. in his d issenting judgm ent, 
co n s idering  th e  e ffe c t an d  ap p licab ility  of artic le  1 0 6 (2 )  of th e  C onstitu tion  

h a d  s ta te d  th a t.

"A rtic le 1 0 6  o f th e  C o n s titu tio n  d e a ls  w ith  'pub lic  s it t in g s '. All 

a u th o ritie s , both  local a n d  fo re ig n  s h o w  th a t th e  m e a n in g  o f th e

lim b 's h a l l ............b e  h e ld  in pub lic ' m e a n s  th a t th e  s ittings of th e

co u rt sh o u ld  b e  o p e n  co u rt s ittings, so  th a t a n y  m e m b e r  of th e  

pub lic  ca n  a tte n d  a  co u rt s itting . T h e  n e x t lim b  'an d  all p ers o n s  

shall b e  en titled  fre e ly  to  a tte n d  su ch  sittings', fu rth er e m p h a s iz e s  

th e  re q u ire m e n ts  th a t th e  sitting of a  co u rt 'shall b e  h e ld  in public '. 

'S ha ll b e  h e ld  in P ublic ' fu rth er m e a n s  th a t a n y  person  constituting  

th e  p ub lic  w h e th e r  h e  h a s  a  p a rtic u la r o r sp ec ia l in te re s t in th e  

c a s e  o r not, o r not d irec tly  in te re s te d  in th e  c a s e , ca n  a tte n d  court 

w h e n  th e  co u rt is sitting , 'sha ll b e  en title d  to  fre e ly  a tte n d  such  

s itt in g s ' fu r th e r  m e a n s  th a t  th e r e  c a n  b e  n o  re s tr ic t io n  o r  

im p ed im en ts  to  a n y  p ers o n  a tte n d in g  a  court sitting e x c e p t factors  

such  a s  th e  a c c o m m o d a tio n  a v a ila b le  in th e  court, o r w h e n  d u e  to  

factors set out in Article 1 0 6 (2 ) of th e  Constitution th e  court excludes  

p e o p le  not d irec tly  in te re s te d  in th e  p ro c e e d in g s ."

T h e  excep tio ns  to  this position spec ified  in A rtic le 1 0 6  of th e  Constitution  

a re  th e  in s ta n c e s  re fe rre d  to  in A rtic le  1 0 6  of th e  C o n s titu tio n .
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In th e  p re s e n t in s ta n c e , on  a  co n s id e ra tio n  of th e  fa c ts  o f th e  c a s e , it is 

a p p a re n t th a t th e  a p p e lla n ts ' a p p lic a tio n  d o e s  n o t fa ll w ith in  th e  s c o p e  

d e s c rib e d  in A rtic le  1 0 6 (2 )  o f th e  C o n s titu tio n . If a  c a s e  d o e s  n o t c o m e  

w ith in  th e  a fo re s a id  e x c e p tio n s  re fe rre d  to  in A rtic le  1 0 6 (2 ) ,  th e  s ittings o f 
such  m a tte r  w ill h a v e  to  b e  h e ld  in p u b lic  in te rm s  o f A rtic le  1 0 6  (1 )  o f th e  

C o n stitu tion . It is n o t in d is p u te  th a t in th e  in s ta n t c a s e , th e  m o tio n  file d  

by th e  a p p e lla n ts  w a s  to  in te rv e n e  in th e  w rit a p p lic a tio n  in s titu ted  b y  th e  

1st re s p o n d e n t, a n d  th a t th e  o rd e r  re fu s in g  th e  s a id  m o tio n  w a s  d e c id e d  

not in o p e ri C o u rt, b u t in c h a m b e rs . In th e  c irc u m s ta n c e s , th e  im p u g n e d  

order o f th e  jud g e of th e  C o u rt of A p p ea l is contrary to  th e  provision con ta ined  

in A rtic le 1 0 6 (1 ) of th e  C onstitu tion  a n d  acco rd ing ly  th e  sa id  o rd e r b e c o m e s  

illegal.

L e a rn e d  C o u n s e l fo r  th e  a p p e lla n ts  s u b m itte d  th a t th e  a p p lic a tio n  o f 
th e  1st re s p o n d e n t in th e  m a in  m a tte r  in c a s e  N o . C A  1 9 7 8 /2 0 0 4 ,  w a s  

m a d e  in te rm s  o f A rtic le  1 4 0  o f th e  C o n s titu tio n . H is  c o n te n tio n  w a s  th a t, 
in te rm s  o f A rtic le  1 4 6 (2 ) ( ii i )  o f th e  C o n s titu tio n , th e  ju ris d ic tio n  o f th e  

C o u rt of A p p e a l in re s p e c t o f its p o w e rs  a s  c o n ta in e d  in A rtic le s  1 4 0 ,1 4 1 ,  
1 4 2  a n d  1 4 3  sh o u ld  b e  e x e rc is e d  b y  n o t les s  th a n  2  ju d g e s  o f th e  C o u rt, 
u n les s  th e  P re s id e n t o f th e  C o u rt o f A p p e a l b y  g e n e ra l o r s p e c ia l o rd e r  

o th e rw is e  d irec ts . O n  a  c o n s id e ra tio n  o f A rtic le  1 4 6 (2 )( ii i)  it is a p p a re n t  

th a t u n les s  th e re  w a s  a  g e n e ra l o r  a  s p e c ia l o rd e r  m a d e  b y  th e  P re s id e n t  

of th e  C o u rt o f A p p e a l, d ire c tin g  o th e rw is e , th e  c a s e  in q u e s tio n  sh o u ld  

h a v e  b e e n  h e a rd  b y  2  ju d g e s  o f th e  C o u rt o f A p p e a l. A s  b o rn e  o u t b y  th e  

J o u rn a l E n try  o f 0 4 .0 8 .2 0 0 5  (A 4 ) ,  th e  im p u g n e d  o rd e r  re fu s in g  th e  

ap p lica tio n  fo r in te rve n tio n  w a s  m a d e  b y  a  s in g le  ju d g e  in c h a m b e rs . N o  

m a te ria l w a s  p ro d u c e d  b e fo re  th is  C o u rt to  in d ic a te  th a t th e  P re s id e n t of 
th e  C o u rt of A p p e a l h a d  g iv e n  a  g e n e ra l o r a  sp e c ia l o rd e r  th a t th e  c a s e  in 

q u e s tio n  s h o u ld  b e  h e a r d  b y  a  s in g le  ju d g e  a n d  a c c o rd in g  to  th e  

s u b m iss io n s  o f th e  le a rn e d  C o u n s e l fo r  th e  a p p e lla n ts , th e  P re s id e n t o f 
th e  C o u rt of A p p e a l h a s  a p p o in te d  2  ju d g e s  to  h e a r  m a tte rs  in th e  n a tu re  

o f w rits . In su ch  c irc u m s ta n c e s , th e  d ec is io n  g iv e n  b y  a  s in g le  ju d g e  is 

co n trary  to  th e  provis ions of th e  C o n stitu tion  of th e  R e p u b lic  a n d  th e re fo re  

b e c o m e s  illega l.

T h e  n e x t m a tte r  th a t h a s  to  b e  e x a m in e d , re la te s  to  th e  b re a c h  o f th e  

ru les  o f n a tu ra l ju s tic e  in th e  p ro c e s s  in w h ic h  th e  im p u g n e d  o rd e r  in 

q u e s tio n  w a s  g iv e n . It is n o t in d is p u te  th a t th e  d e c is io n  to  re fu s e  th e  

a p p lic a tio n  o f th e  a p p e lla n ts  to  in te rv e n e  in th e  m a in  m a tte r  w a s  ta k e n  in 

c h a m b e rs  a n d  su ch  d e c is io n  w a s  ta k e n  w ith o u t h e a r in g  th e  p a rtie s . A
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q u estio n  thus a ris e s  a t  to  w h e th e r  such  a  p ro ced u re  w ou ld  b e  in b rea ch  of 
th e  ru les  o f n a tu ra l ju s tic e  w h ic h  re q u ire s  co n s id e ra tio n  a n d  let m e  n ow  
e x a m in e  w h e th e r  th e re  h a d  b e e n  a n y  such  b re a c h  o f th e  ru les  o f na tu ra l 
ju s tic e .

A  fa ir  a d m in is tra tiv e  p ro c e d u re , w h ich  w o u ld  b e  c o m p a ra b le  to  ‘d u e  
p ro c e s s  o f la w ’ e m b e d d e d  in th e  C o n stitu tion  of th e  U n ited  S ta te s , is 
b a s e d  on  th e  princ ip les  o f g ran ting  a  fa ir h earin g  to  both s ides . T h e  C ourts  
th e re fo re  a re  bound  to  ex e rc is e  th e  ru les of natural justice, a s  th e  decis ions  
w o u ld  n o t b e  va lid  if o rd e re d  w ith o u t first h earin g  th e  p arty  w h o  w a s  going  
to  su ffe r o w in g  to  th e  d ec is io n  o f th e  C o u rt. A lth ou gh  th e  ap p licab ility  an d  

th e re b y  th e  interest in th e  d e v e lo p m e n t o f the w ell know n rule “audialteram 
parterrf to  a  w id e r c a te g o ry  s u c c e e d e d  recen tly , g iv ing  a  h e a rin g  to  an  
a g g rie v e d  p a rty  h a d  b e g u n  a rg u a b ly  a t th e  b eg in n in g  of th e  h u m a n  kind. 
A s p o in ted  ou t by F o rte s c u e , J . In R v University of Cambridge m, th e  first 
h e a rin g  in h u m a n  h is tory  w a s  g iv en  in th e  G a rd e n  of E d e n . In his w o r d s :

"I re m e m b e r  to  h a v e  h e a rd  it o b s e rv e d  b y  a  v e ry  le a rn e d  m a n  upon  
su ch  a n  o c c a s io n , th a t e v e n  G o d  h im se lf d id  not p a s s  s e n te n c e  upon  
A d a m , b e fo re  h e  w a s  c a lle d  upon  to  m a k e  his d e fe n c e . 'A d a m , says  

G o d , w h e re  a r t  th o u ?  H a s t th o u  n o t e a te n  of th e  tre e , w h e re o f I 
c o m m a n d e d  th e e  th a t th o u  sh o u ld st not e a t?  A n d  th e  s a m e  question  

w a s  pu t to  E v e  a lso ."

C itin g  th e  a fo re m e n tio n e d , re fe rrin g  to  th e  p rinc ip le  in q u estio n  a s  a  
'p ic tu re s q u e  ju d ic ia l d ic tu m ', P ro fe s s o r W a d e , d e s c rib e s  it is a  'n ice  

e x a m p le  of th e  o ld  co n ce p tio n  of n a tu ra l jus tice  a s  d iv in e  a n d  e te rn a l law '.

S in c e  th e  d e c is io n  in R v University of Cambridge (Supra) s e ve ra l 
d e v e lo p m e n ts  h a v e  ta k e n  p la c e  in th e  s p h e re  of th e  ru les  of natural justice  

a n d  in th e  p re s e n t d a y  c o n te x t, th e  sa id  ru les  a p p ly  n o t o n ly  to  th o s e  w h o  
a re  ca rry in g  o u t jud ic ia l fu nc tio n s , but a ls o  to  o fficers  in ce rta in  ins tances, 
exercis ing  adm in is tra tive pow er. Lord D enn ing  M . R ., in Schmidt v Secretary 
of State for Home Affairsl3) s ta te d  th a t,

"......a n  ad m in is tra tiv e  b o d y  m a y , in a  p ro p e r c a s e , b e  bound to g ive
a  p e rs o n  w h o  is a ffe c te d  b y  th e ir  d ec is io n  an  opp o rtun ity  of m a k in g  

rep res en ta tio n s . It all d e p e n d s  on w h e th e r h e  h as  so m e right or interest, 
or, I w o u ld  a d d , s o m e  le g itim a te  e x p e c ta tio n  of w h ich  it w o u ld  not b e  

fa ir  to  d e p riv e  h im  w ith o u t h e a r in g  w h a t h e  h a s  to  say."
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T h u s  it is a b u n d a n tly  c le a r  th a t th e  le g a l c o n c e p ts  p e rta in in g  to  ru le s  of 
n atu ra l ju s tic e  w ith  s p e c ific  re fe re n c e  to  th e  n e e d  to  g ra n t a  h e a r in g  to  

p arties  h a v e  d e v e lo p e d  to  su ch  g re a t len g th s  e x te n d in g  th e  ap p licab ility  of 
su ch  ru les  e v e n  to  in q u ires  c a rr ie d  o u t b y  a d m in is tra tiv e  b o d ie s .

In su ch  c irc u m s ta n c e s , w h e n  th e re  is co n s titu tio n a l p ro v is io n  to  th e  

e ffe c t th a t 'th e  s itting s  o f e v e r y  C o u rt, tr ib u n a l a n d  o th e r  in s titu tio n s  sh a ll 
b e  h e ld  in p ub lic , th a t w o u ld  n e c e s s a r ily  e n c a p s u la te  th e  n e e d  fo r  th e  

p a rtie s  b e fo re  C o u rt to  p re s e n t th e ir  c a s e . A s  p o in te d  o u t b y  S . A . d e  

S m ith , (Jud ic ia l R e v ie w  of A d m in is tra tiv e  A c tio n , 4* E d ition  1 9 8 0 , p g . 2 0 0 )  

w h a t th e  audi alteram partem ru le  g u a ra n te e s  is a n  a d e q u a te  o p p o rtu n ity  

to  a p p e a r  a n d  to  b e  h e a rd .

J u s tic e  A m e ra s in g h e , in h is  T re a t is e  on  J u d ic ia l C o n d u c t, E th ic s  a n d  

R e s p o n s ib ilitie s  (V is h v a  L e k h a , 2 0 0 2 ,  p g . 7 8 2 )  re fe rs  to  th e  rig h t to  b e  

h eard  an d  is o f th e  v ie w  th a t a  ju d g e  ca n n o t d e c id e  a  m a tte r w ith o u t h earin g  

th e  p a rtie s . In J u s tic e  A m e ra s in g h e 's  w o rd s :

"In g e n e ra l, h o w e v e r a  ju d g e  c a n n o t d e c id e  a  m a tte r  w ith o u t h e a rin g  

th e  parties ; n o r m a y  a  ju d g e  d e c id e  a  m a tte r  b e fo re  h e a rin g  both  p arties  

to  a  d is p u te , for, it is 'an in d is p e n s a b le ' re q u ire m e n t o f ju s tic e  th a t  th e  

p arty  w h o  h as  to  d e c id e  shall h e a r  both s id es , g iv ing  e a c h  a n  opportun ity  

o f h e a r in g  w h a t is u rg e d  a g a in s t h im ."

If th e  pos itio n  is s o  c le a r  a n d  u n a m b ig u o u s  c o u ld  it b e  s a id  th a t a  

h e a r in g  sh o u ld  b e  re s tr ic te d  to  th e  tw o  s id e s  w h ic h  a r e  o p p o s in g  to  e a c h  

other, a n d  in a  s itu a tio n  w h e re  a  th ird  p a rty  is a tte m p tin g  to  in te rv e n e  th a t  

su ch  a  p a rty  sh o u ld  n o t b e  g iv en  a n  o p p o rtu n ity  to  p re s e n t h is  c a s e ?  I a m  

o f th e  firm  v ie w  th a t th e  ru les  o f n a tu ra l ju s tic e  a n d  e s p e c ia lly  th e  ru le  

re la tin g  to  a  fa ir  h e a r in g , n e c e s s ita te s  th a t a ll p a rt ie s  sh o u ld  b e  g iv e n  a n  

o p p o rtu n ity  to  p re s e n t th e ir  c a s e  a n d  th e re b y  a  fa ir  h e a r in g . A c c o rd in g  to  

J u s tic e  A m e ra s in g h e , a  J u d g e  is e x p e c te d , n o t o n ly  to  a rriv e  a t an  a c c u ra te  

d e c is io n , b u t a ls o  to  e n s u re  th a t it h a s  b e e n  fa ir ly  re a c h e d  (S u p ra ) . F o r  

th a t p u rp o s e  it w o u ld  b e  e s s e n tia l to  h e a r  a ll p a rtie s , w h ic h  w o u ld  c le a r ly  

in c lu d e  a n  in te rve n ie n t.

A lth o u g h  th e  la w  is q u ite  c le a r  on  th e  g e n e ra l ru le  p e rta in in g  to  th e  d u ty  

to  s ta te  re a s o n s  fo r ju d ic ia l o r  a d m in is tra t iv e  d e c is io n s , I a m  o f th e  v ie w  

th a t m e n tio n  sh o u ld  b e  m a d e  o f th e  u s e fu ln e s s  in g iv in g  re a s o n s  a s  it 
co u ld  c re a te  a  'so un d  s y s te m  o f ju d ic ia l re v ie w  \
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T h e  o rd e r  d a te d  0 4 .0 8 .2 0 0 5  m a d e  b y  th e  ju d g e  o f th e  C o u rt o f A p p e a l  
re fus ing  th e  in te rven tio n  d o e s  not g iv e  a n y  re a s o n s  fo r th e  re fu sa l an d  th e  
o rd e r m e re ly  s ta te s  T e fu s e d '. W h e n  su ch  a n  ap p lica tio n  is r e fu s e d ,th e  
a p p lic a n ts  m a y  e n d e a v o u r  to  file  a n  a p p e a l in th e  S u p re m e  C o u rt a n d  fo r  
such  p u rp o s e  it w o u ld  b e  n e c e s s a ry  fo r th e m  to  kn o w  th e  re a s o n s  fo r th e  
re fu s a l o f th e ir  m otion . W ith o u t know ing  th e  re a s o n s  fo r th e  dec is io n  o f th e  
C o u rt, it w o u ld  b e  d ifficu lt fo r th e  p e titio n ers  to  kn o w  w h e th e r  th e  dec is io n  
is e v e n  re v ie w a b le . T h u s  w ith o u t k n o w in g  th e  re a s o n s  a  litigant m a y  b e  
d ep rive d  of o b ta in ing  jud ic ia l re d res s  a n d  th e re b y  pro tection  of th e  law . A s
S . A . d e  S m ith  (S u p ra , a t p g . 1 4 9 )  h a s  co rrec tly  p o in ted  out, th e re  is an  
im p lied  d u ty  to  s ta te  th e  re a s o n s  o r g ro u n d s  fo r a  d ec is io n . T h is  th e o ry  is 
g e n e ra lly  a p p lic a b le  in s itu a tio n s  w h e re  th e re  is p rovis ion  to  a p p e a l to  a  
h ig h e r C o u rt a g a in s t th e  im p u g n e d  d ec is io n . It is a n  a c c e p te d  princ ip le  
th a t in th e  fie ld  of n a tu ra l ju s tic e , a  right to  a  h e a r in g  w o u ld  in c lu d e  th e  
right to  h a v e  a  re a s o n e d  d ec is io n  (A d m in is tra tiv e  J u s tic e , D ia n e  L o n g le y  
a n d  R h o d a  J a m e s , C a v e n d is h  P u b lish in g  Ltd., 1 9 9 9 . pp. 2 0 8 -2 0 9 ) .

N o tw ith s ta n d in g  th e  a fo re m e n tio n e d , it is to  b e  b o rn e  in m in d  th a t th e  
p rin c ip les  o f n a tu ra l ju s tic e  d o  n o t a t p re s e n t re c o g n iz e  a  g e n e ra l du ty  to  
g iv e  re a s o n s  fo r ju d ic ia l o r ad m in is tra tiv e  d ec is io n s  (P u re  Spring Co. Ltd. 
v. Minister of National Resources^). C o n s id e rin g  this position, Prof. W a d e  
is of th e  v ie w  th a t th e re  is a  s tron g  c a s e  to  b e  m a d e  fo r th e  g iv ing  of 
re a s o n s  a s  a n  e s s e n tia l e le m e n t of a d m in is tra tiv e  ju s tic e  (P ro f. W illia m  
W a d e , A dm in is tra tive  Law , 9th  Edition, P g . 5 2 2 ). Prof. W a d e  (S u p ra ) further 

s ta te s  th a t,

"T he  n e e d  for it h as  b e e n  sharp ly  ex p o s ed  by th e  ex p a n d in g  
law  o f ju d ic ia l re v iew , not th a t so  m a n y  d e c is io n s  a re  lia b le  to  
b e  quash ed  or ap p ea le d  against on grounds of im proper purpose, 
ir re le v a n t c o n s id e ra tio n s  a n d  e rro rs  of law  of v a rio u s  kinds . 
U n le s s  th e  c it ize n  c a n  d is c o v e r th e  re a s o n in g  b e h in d  th e  
d e c is io n , h e  m a y  b e  u n a b le  to  te ll w h e th e r  it is re v ie w a b le  or 
not, a n d  so  h e  m a y  b e  d e p riv e d  of th e  p ro tec tio n  of th e  law . A  
r ig h t  to  r e a s o n s  is  t h e r e fo r e  a n  in d is p e n s a b le  p a r t  o f  a  
s o u n d  s y s te m  o f  ju d ic ia l  r e v ie w .  N a tu r a l  ju s t ic e  m a y  
p r o v id e  th e  b e s t  r u b r ic  f o r  it, s in c e  th e  g iv in g  o f  re a s o n s  
is  r e q u ir e d  b y  th e  o r d in a r y  m a n 's  s e n s e  o f  ju s t ic e .  It is 
a ls o  a  h e a lth y  d isc ip line  fo r all w h o  e x e rc is e  p o w e r o ver others.
N o  s in g le  fa c to r  h a s  in h ib ited  th e  d e v e lo p m e n t o f English  
A d m in is tra tiv e  law  a s  se rio u s ly  a s  th e  a b s e n c e  of a n y  gen era l 
o b lig a tio n  u po n  p u b lic  a u th o rit ie s  to  g iv e  re a s o n s  for their  

d ec is io n s  (e m p h a s is  ad d ed )" .
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It is c o m m o n  g ro u n d  th a t th e  o rd e r  o f th e  C o u rt o f A p p e a l d a te d  

0 4 .0 8 .2 0 0 5  w a s  g iven  w ith o u t ind icating  a n y  re as o n s . It is a ls o  not d ispu ted  

th a t th e re  w a s  provis ion  fo r th e  a p p e lla n ts  to  a p p e a l to  th e  S u p re m e  C o u rt  

a g a in s t th e  im p u g n e d  d e c is io n . C o n s id e rin g  th e  d u ty  to  g iv e  re a s o n s  fo r  

d e c is io n s , S . A . d e  S m ith  (S u p ra , a t  P g . 1 5 6 )  is o f th e  v ie w  th a t, w h ils t  

c o n c e rn  fo r  th e  q u a lity  o f a d m in is tra tiv e  ju s tic e  d o e s  n o t re q u ire  th a t all 

tr ib u n a ls  in a ll c irc u m s ta n c e s  c o m p ly  w ith  s o m e  u n iv e rs a lly  a p p lic a b le  

s ta n d a rd , it is, n e v e rth e le s s , e s s e n tia l th a t th e  C o u rts  d o  n o t a llo w  th e  

d u ty  to  g iv e  re a s o n s  to  a t r o p h y '.

B e  th a t a s  it m a y , w h a t  th e  ru le s  o f n a tu ra l ju s tic e  re q u ire  re la te s  to  a  

fa ir  h e a r in g  w h ic h  in th e  in s ta n t c a s e  h a d  n o t b e e n  e x te n d e d  to  th e  

a p p e lla n ts . In su ch  c irc u m s ta n c e s  it is a b u n d a n tly  c le a r  th a t  th e re  h a d  

b e e n  a  b re a c h  o f th e  ru le s  o f n a tu ra l ju s tic e .

T h e re  is o n e  o th e r  m a tte r  I w is h  to  d e a l w ith , b a s e d  o n  a  s u b m is s io n  

m a d e  b y  th e  le a rn e d  C o u n s e l fo r th e  a p p e lla n ts . L e a rn e d  C o u n s e l fo r th e  

a p p e lla n ts  s u b m itte d  th a t th e  a p p e lla n ts  h a d  s u ffic ie n t s ta n d in g  in la w  to  

b e  e n title d  fo r  in te rv e n tio n  a n d  it w a s  illeg a l a n d  w ro n g  on  th e  p a rt  o f th e  

H o n . J u d g e  o f th e  C o u rt o f A p p e a l to  re fu s e  su ch  in te rv e n tio n .

T h e  a p p e lla n ts  file d  th e  S p e c ia l L e a v e  to  A p p e a l A p p lic a tio n  a g a in s t  

th e  o rd e r o f th e  C o u rt o f A p p e a l d a te d  0 4 .0 8 .2 0 0 5 (A 4 )  a n d  p ra y e d  th a t th e  

sa id  o rd e r b e  s e t a s id e . T h is  C o u rt g ra n te d  S p e c ia l L e a v e  to  A p p e a l on  

th a t b as is  a n d  h a d  h e a rd  both  p a rtie s  on  th a t lim ited  iss u e . In fa c t le a rn e d  

C o u n s e l fo r th e  1 s t re s p o n d e n t h a d  n o  o b jec tio n  to  g ra n tin g  S p e c ia l L e a v e  

to  A p p e a l in o rd e r to  c o n s id e r th e  g ra n t o f re lie f to  th e  a p p e lla n ts  b y  se ttin g  

a s id e  th e  o rd e r  o f th e  C o u rt o f A p p e a l o f  0 4 .0 8 .2 0 0 5  fo r  th e  a p p e lla n ts  to  

su p p o rt th e ir  a p p lic a tio n  to  in te rv e n e  in th e  C o u rt o f A p p e a l in th e  in te re s t  

of n a tu ra l ju s tic e .

In th e  c irc u m s ta n c e s , th e  s u b m is s io n s  p e rta in in g  to  th e  q u e s tio n  a s  to  

w h e th e r th e re  w a s  su ffic ien t s ta n d in g  in law  fo r th e  a p p e lla n ts  to  in te rv e n e  

in th e  a p p lic a tio n  is n o t ta k e n  in to  c o n s id e ra tio n  in th e s e  p ro c e e d in g s  

s in c e  th is  q u e s tio n  h a s  to  b e  e x a m in e d  b y  th e  C o u rt o f A p p e a l.

F o r th e  re as o n s  a fo re m e n tio n e d , I a n s w e r q uestions N o . 1 a n d  2 , re fe rred  

to  e a rlie r, in th e  a ffirm a tiv e . T h is  a p p e a l is a llo w e d  a n d  th e  o rd e r  o f th e  

C o u rt of A p p e a l d a te d  0 4 .0 8 .2 0 0 5 (A 4 )  is th e re fo re  s e t a s id e .
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In a ll th e  c irc u m s ta n c e s  o f th is  c a s e  th e re  w ill b e  n o  co sts . 

. R A J A  F E R N A N D O , J . —  I a g re e .

A M A R A T U N G A , J . —  I a g re e .

Appeal allowed.


