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. Present: L a s c e l l e s C .J . a n d W o o d B e n t o n J . 

A P P U H A M Y t>. JULTTTAMY et al. 

303—D. G. ChUaw, 4,530. 

Divorce—Action by husband against wife on ground of adultery and 
desertion—Husband communicating venereal disease to wife— 
Cruelty—Divorce not granted. 
The plaintiff sued his Wife , t h e first defendant, for divorce o n 

t h e grounds of malioious desertion a n d adultery w i t h second 
defendant. The Supreme Court refused t o grant a decree for 
divorce though t h e adultery was proved, as the'plaintiff wa s gu i l ty 
of cruelty t o his wife, inasmuch as he h a d communicated venereal 
disease t o her. 

Communication of venereal disease b y a husband t o his wife , if 
wilful, constitutes legal cruelty. 

Where a husband d id not come forward a n d assert h i s ignorance 
of his condition the Court would hold the oharge of wilful infection 
established, the principle being that the husband's health w a s 
presumably within his o w n knowledge. 

' J 'HE fac t s are fu l ly s e t out i n t h e j u d g m e n t . 

Bawa, E.G., for t h e plaintiff, a p p e l l a n t . — T h e J u d g e h a s f o u n d 
t h a t t h e respondent w a s gu i l ty of adul tery and deser t ion . T h e 
plaintiff w a s ent i t l ed t o a decree for divorce o n t h a t finding. 
There is abso lu te ly n o e v i d e n c e t o support t h e finding of t h e 
J u d g e t h a t t h e plaintiff w a s gu i l ty of adu l t ery ; t h e f a c t t h a t t h e 
plaintiff c o m m u n i c a t e d venerea l d i s ease t o t h e r e s p o n d e n t i s n o 
proof of t h e fac t t h a t t h e plaintiff h a d c o m m i t t e d adul tery after 
h i s marr iage ; t h e plaintiff m i g h t h a v e contrac ted t h e d i s ease 
before t h e marriage . 

C o m m u n i c a t i o n of venerea l d i sease b y t h e h u s b a n d to- h i s w i f e 
i s no t crue l ty u n l e s s i t w a s wi l ful . S e e Dixon on Divorce, 3rd 
ed., p. 154; Gollett v. Collett;1 Brown v. Brown.' E v e n if t h e 
h u s b a n d was- gui l ty of crue l ty , t h e w i f e h a d c o n d o n e d t h e c r u e l t y 
b y cont inu ing t o l ive toge ther in sp i te of t h e d i s ease . 

N o i s s u e as t o crue l ty w a s raised at t h e trial . 

Chitty, for t h e de fendant , r e s p o n d e n t . — T h e r e is suff icient 
ev idence t o prove that; t h e c o m m u n i c a t i o n of t h e d i s e a s e was-
wilful . T h e Court wil l infer from t h e f a c t s of c o m m u n i c a t i o n o f 
t h e d i sease t h a t t h e c o m m u n i c a t i o n w a s wi l fu l . T h e e v i d e n c e o f 
t h e h u s b a n d w a s n o t a c c e p t e d b y t h e Court ; in t h e a b s e n c e of a n 
explanat ion b y t h e h u s b a n d , t h e Court wi l l p r e s u m e t h a t t h e 
c o m m u n i c a t i o n w a s wi l ful . Counse l argued o n t h e f a c t s . 

*1 Curb. 678. 
Cur. adv. vult. 
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IMS. D e c e m b e r 17, 1912. LASCELLES C . J . — 

Appuhamy This i s a n appeal from a decis ion of t h e Distr ict Judge of Chi law 
B. Julihamy d ismiss ing t h e plaintiff's c la im for a dissolut ion of h i s marriage w i t h 

t h e first defendant-respondent o n t h e ground of her desertion and 
adultery. T h e learned Distr ict J u d g e h a s found that t h e first 
defendant w a s gui l ty of wilful desert ion and adultery, but in t h e 
exercise of t h e discretion v e s t e d i n t h e Court b y sect ion 6 0 2 of the 
Civil Procedure Code h a s d i smissed t h e c la im for divorce o h t h e 
ground that t h e plaintiff h imsel f w a s guilty of adultery. T h e 
m e n t a l process by wh ich t h e learned Distr ict J u d g e arrives at t h e 
conclus ion t h a t t h e plaintiff h a s b e e n gui l ty of adultery is curious. 

I t w a s admi t t ed t h a t both t h e plaintiff and t h e first defendant 
were infected w i t h syphil is . T h e plaintiff swore that h e contracted 
t h e disease from his wi fe t w o or three days after their marriage. 
T h e defendant , o n t h e other hand, deposed t h a t she w a s infected b y 
her husband, and t h a t t h e d isease appeared t w o m o n t h s after t h e 
marriage, and t h a t her husband subsequent ly re-infected her. T h e 
learned Distr ict J u d g e accepts the defendant 's version, wh ich I 
t h i n k is t h e more probable, and concludes that t h e plaintiff m u s t 
h a v e c o m m i t t e d adultery . 

B u t i t does not fol low from t h e fact that t h e husband w a s suffering 
from this disorder at or short ly after h i s marriage; that h e w a s 
gui l ty of adultery during t h e marriage. T h e facts are qui te con
s i s t e n t w i t h t h e plaintiff hav ing contracted the d isease before 
marriage. 

B u t accept ing the finding of t h e Distr ict J u d g e as to t h e first 
de fendant hav ing b e e n infected by t h e plaintiff, t h e quest ion 
natural ly arises w h e t h e r it i s n o t t h e d u t y of t h e Court t o refuse t o 
•enter a decree in favour of t h e plaintiff o n t h e ground of h i s cruelty 
towards his wife . Communica t ion of th i s d isease by a husband 
t o h i s wi fe , if wilful , const i tutes legal cruelty . T h e quest ion, there
fore, i s w h e t h e r there is sufficient ev idence that t h e communica t ion 
o f t h e d i sease b y t h e husband w a s wilful . 

I n Squires v. Squires 1 i t w a s he ld t h a t where t h e husband did not 
c o m e forward and assert h i s ignorance of his condit ion t h e Court 
wou ld hold t h e charge of wilful infect ion establ ished, t h e principle 
be ing t h a t t h e husband' s hea l th w a s presumably wi th in his o w n 
Knowledge . I n t h e present case t h e husband h a s c o m e forward w i t h 
a n explanat ion of h i s condit ion, wh ich t h e Court h a s entirely dis
cred i ted . S o far f rom assert ing t h a t h e unwil l ingly c o m m u n i c a t e d 
t h e d isease t o h i s wi fe , h e charges h i s wife , as t h e District Court 
h e l d false ly , w i t h infect ing h i m . There i s a l so t h e ev idence of h i s 
"wife, w h i c h I unders tand w a s accepted b y t h e Distr ict Court, t h a t ' 
h e r husband re- infected her after she had recovered from t h e 
original infect ion. 

i83 L.J. 172. 
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On t h e who le , I th ink t h a t c o m m u n i c a t i o n of venerea l d i sease 
a m o u n t i n g t o legal crue l ty h a s b e e n proved , and t h a t a decree 
for dissolut ion of marriage o u g h t n o t t o b e granted . 

F o r t h e above reasons I w o u l d d i s m i s s t h e appeal w i t h c o s t s . 

WOOD BENTON J . — 
T h e plaintiff-appellant hi t h i s ac t ion s u e d h i s w i f e , t h e first 

de fendant -respondent , for divorce o n t h e grounds of mal i c ious 
desert ion and of adul tery w i t h t h e s e c o n d de fendant , w h o i s n o t a 
respondent t o t h e appeal . T h e respondent in her answer den ied t h e 
deser t i on and t h e adultery , a n d p l e a d e d t h a t short ly after her 
marriage t h e appel lant h a d c o m m u n i c a t e d t o her venerea l d i sease , 
w h i c h m a d e i t imposs ib le for her t o l i v e w i t h h i m as h i s wi fe . T h e 
s e c o n d defendant denied t h e adul tery . T h e learned Dis tr ic t J u d g e 
he ld o n t h e ev idence t h a t b o t h t h e desert ion and t h e adul tery h a d 
b e e n proved , b u t refused t o grant t h e appe l lant t h e divorce w h i c h 
h e c la imed , o n t h e ground t h a t h e h a d h imse l f c o m m i t t e d adul tery 
after t h e marr iage—a f a c t ev idenced b y h i s h a v i n g c o m m u n i c a t e d 
venereal d isease t o h i s w i f e short ly after t h e marriage h a d t a k e n 
p lace . H e accordingly d i smis sed t h e appe l lant ' s ac t ion w i t h c o s t s 
i n favour of t h e respondent , b u t le f t t h e s e c o n d d e f e n d a n t t o p a y 
M s o w n cos t s . 

I n t h e a r g u m e n t before u s o n . ppea l t h e findings of t h e Di s tr i c t 
J u d g e as t o t h e desert ion of t h e appe l lant b y t h e re spondent a n d as 
to t h e adultery w i t h t h e s e c o n d d e f e n d a n t w e r e n o t ser ious ly 
d i sputed . T h e po ints m a i n l y pres sed u p o n u s w e r e t h a t t h e c o m 
miss ion of adul tery by t h e appe l lant after h i s marriage w i t h t h e 
respondent had n o t b e e n es tab l i shed , a n d t h a t t h e c o m m u n i c a t i o n 
b y h i m t o h i s wi fe of venerea l d i sease w o u l d n o t a m o u n t t o crue l ty 
u n l e s s i t w a s affirmatively s h o w n t o h a v e b e e n wi l fu l . T h a t i s a 
proposi t ion of l a w w h i c h a d m i t s of n o d i spute . A s a n a u t h o r i t y 
i n support of i t I m a y refer t o t h e c a s e of Brown v. Brown.1 T h e 
on ly ques t ions t h a t g ive rise t o a n y difficulty i n t h e present c a s e are 
ques t ions of fact . T h e appe l lant ' s e v i d e n c e w a s t o t h e effect t h a t , 
s o far from h a v i n g c o m m u n i c a t e d venerea l d i sease t o h i s wi fe , h e 
h a d b e e n h imse l f in fec ted b y her. H e s t a t e d t h a t h e b a d rece ived 
t h e infect ion t w o or three d a y s after t h e marriage , and t h a t h i s w i f e 
had t h e n a d m i t t e d t o h i m t h a t s h e h a d b e e n i n t i m a t e prev ious t o t h e 
marriage w i t h t h e s econd de fendant . H e r proved i n t i m a c y w i t h 
t h e second d e f e n d a n t s u b s e q u e n t l y to t h e marriage , of course , l e n t 
s o m e colour t o th i s sugges t ion , w h i c h t h e s e c o n d d e f e n d a n t did n o t 
s eek t o disprove b y s u b m i t t i n g h imse l f t o m e d i c a l e x a m i n a t i o n a n d 
p lac ing t h e resu l t s of t h a t e x a m i n a t i o n before t h e Court a t t h e trial . 
I n sp i te of t h e s e c i r c u m s t a n c e s , h o w e v e r , of w h i c h h e took full' 
account , t h e learned Dis tr ic t J u d g e d i sbe l i eved t h e appe l lan t ' s 
e v i d e n c e i n t h i s m a t t e r , and I s e e n o r e a s o n t o th ink t h a t h e w a s 

i (1865) L. R. IP. & D.-46. 
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wrong in doing so . The ev idence of t h e respondent showed t h a t , 
no twi ths tanding the fac t t h a t h e w a s suffering from v e n e r e a l 
d i sease , t h e appel lant cont inued t o l ive w i t h t h e respondent as b i s 
wife . I a m not disposed t o be l ieve t h a t a m a n i n t h e appe l lan t ' s 
pos i t ion, w h o h a d b e e n infec ted b y h i s wi fe w i t h venereal d i s e a s e , 
wou ld h a v e cont inued t o expose himself , b y further cohabitat ion 
w i t h her, t o t h e risk of re- infection. Disbel ieving, as h e does , t h e 
appel lant ' s explanat ion of h o w h e c a m e t o contract venereal d i sease , 
t h e Distr ict J u d g e draws t h e inference t h a t h e h a d himsel f been 
gui l ty of adultery during t h e subs i s tence of t h e marriage, and w a s 
therefore, jf for n o o ther reason, disent i t led t o a divorce. I n c o m i n g 
t o this conclus ion, t h e Distr ict J u d g e relies on t h e s t a t e m e n t of t h e 
respondent t h a t the d i sease first a t tacked her t w o m o n t h s after the 
marriage. T h e appel lant ' s s t a t e m e n t , however , i s that h e b e c a m e 
ill t w o or three days after t h e marriage. There is n o medica l 
ev idence o n e i ther s ide showing t h e s tage t h a t t h e venereal d i s e a s e 
h a d reached at t h e t i m e of t h e a l leged infect ion, and i n v i e w of t h e 
conflict b e t w e e n t h e ev idence of t h e respondent and t h a t of t h e 
appel lant o n t h e point , I do not th ink t h a t t h e facts are sufficiently 
strong to warrant t h e conclus ion of t h e Distr ict J u d g e t h a t t h e 
appel lant had b e c o m e infected after h i s marriage w i t h t h e respond
ent . There remains , however , t h e quest ion whether there is n o t 
sufficient e v i d e n c e o n t h e record t o support t h e j u d g m e n t o h t h e 
ground of crue l ty . T h e appel lant ' s counse l contended t h a t no i s s u e 
on th i s point h a d b e e n raised at t h e trial. There i s , h o w e v e r , 
ev idence in regard to it on the record, and the Court i s , I think, ' 
ent i t led of i t s o w n motion^ under t h e proviso t o sec t ion 602 of t h e 
Civil Procedure Code, t o take account of all discretionary bars o f 
th i s character, w h e t h e r t h e y are express ly put in i ssue b e t w e e n t h e 
parties or not . T h e c o m m u n i c a t i o n of venereal d isease w a s relied 
u p o n b y t h e respondent in her answer as a de fence t o t h e charge of 
desert ion, and t h a t be ing so, it c a m e , in m y opinion, properly under 
t h e cognizance of the Court as ev idence in support of a charge of 
cruelty. There i s , I th ink, sufficient material here t o enable u s to' 
support t h e finding of t h e learned Distr ict J u d g e on th i s ground. 
I t i s po inted o u t in t h e case- of Brown v. Brown1 that , w h i l e t h e , 
c o m m u n i c a t i o n of venereal d isease t o a wi fe b y her husband is n o t 
cruelty u n l e s s i t is s h o w n t o h a v e b e e n wilful, wi l fulness m a y b e 
presumed from the surrounding c ircumstances , from the condi t ion 
of t h e husband , and from t h e probabil it ies of t h e case after s u c h 
explanat ion a s h e m a y offer, and t h a t primd facie t h e husband' s ' 
s t a t e of hea l th is presumed t o b e wi th in h i s o w n knowledge . I n t h e 
present case t h e ev idence s h o w s t h a t t h e appel lant w a s aware that , 
h e h a d contracted venereal d isease . H e gave a fa lse explanat ion a s 
t o h o w h e c a m e b y i t . H e k n e w t h a t h i s wife w a s suffering from it 
a lso , and, according t o her ev idence , h e h a d re-infected her b y 

i (1865) L. R. IP. S D.46. 
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repeated acts of intercourse while he was still uncured. In Brown 
-o. Brown 1 the Court treated re-infection as evidence of wilfulness. 
In the present case the appellant did.not satisfactorily explain his 
conduct. TTia story was that, although his wife continued to live 
-with him in the house, he had never had intercourse with her after 
he had been cured of the disease which he said she had imparted to 
him. I see no greater reason to accept the appellant's evidence on 
that point than with regard to the respondent's alleged admission of 
ante-nuptial incontinence, on which he has been expressly disbelieved 
by the learned District Judge. It was urged on the appellant's 
behalf that in any case the respondent had condoned his cruelty by 
continuing to live with him as his wife after her first infection. 
While I think it, however, almost inconceivable that if the appellant 
had been infected by the respondent he would have continued 
cohabitation with her, women in the position of the respondent are 
subject to a great extent to their husband's influence and control, 
and it is quite possible that she went on living with him without any 
very clear perception of what she was doing. 

The case is a squalid one, and neither side is entitled to much 
sympathy. But, on the whole, I think that the decision of the learn
ed District Judge is right in the result, and should be affirmed With 
costs. 

Appeal dismissed. 


