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1945 Present : Jayetilleke J .

R A T N A Y A K E  et a l ,  A pp ellan ts, and IN S P E C T O R  O F  P O L IC E , 
M O R A T U W A , R espondent.

1,318-20— M . C. Panadure, 34,118.

Sentence of whipping—Magistrate trying case summarily as District Judge— 
Power to impose sentence of whipping—Corporal Punishment Ordinance 
(Cap. 17), sec. 7 (1).
Where a Magistrate assumes jurisdiction as District Judge and trie* 

a case summarily under section 152 (3) of the Criminal Procedure Code 
he has no power to impose a sentence of whipping for an offence under 
section 380 of the Penal Code.

^ ^ P P E A L  from  a con v iction  by  the M agistrate o f  Panadure.

L ; A. Rajapakse, K .C . (w ith  him  Shelton de Silva), for  3rd accused, 
ap pellan t.

D . W . Fernando for 2nd accu sed , appellant.
Cur. adv. vvlt.

T. S. Fernando, C .C ., fo r  th e Crow n.

F ebru ary  11, 1945. J ayetileke J .—

T h ere  is am ple eviden ce to  su pport th e con v iction s o f  the 1st and 2nd 
accu sed  and I  would- affirm  th em . B u t  I  have doubts about the correct- 
liras o f  the con v iction  o f th e 3rd accused . T h e ev iden ce led by  the
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prosecution  w as to  th e  e ffe c t  th a t on  N ov em b er  1, 1944, a t ab ou t 8 .3 0  p  m . 
the 1st and 2nd  accused  and tw o others stop p ed  P riva tes M an ns an d  
H ayw ard  o f  the R o y a l A ir  F o rce  w hen  th ey  w ere going  "along th e road , 
threatened them  w ith  kn ives and clu bs, and took  th em  in to  a garden. 
Then  o n e  o f  the fou r m en  b lew  a w histle  and ab ou t 12 others arm ed with, 
c lu bs turned up. T h e  1st and 2n d  accu sed  took  everyth ing th at P riva tes 
M anns and H ay w ard  h ad  in th eir  p ock e ts  and  h an ded  som e o f  th e  .things 
to on e o f  the 12 m en . T h e 1st and 2nd a ccu sed  w ere identified  b y  M anns 
and H ay w ard  th at very  n ight. On the fo llow in g  day  the n ava l ra tings 
w ere pa id  their salaries at th e ca m p  and there w as a crow d  assem bled  
there. H ay w ard  n oticed  th e 3rd accu sed  in  the crow d  and th ou gh t that 
he w as the pereon  to  w h om  .the th in gs th at w ere robbed  w ere h an ded  
by  the 1st and 2nd accu sed . H e  requ ested  the D u ty  P e tty  O fficer t o  speak  
to  the 3rd accused  in E n glish  in order to  sa tis fy  h im se lf w hether h e w a s th e  
person , H e  did so , becau se  th e  person  w ho rece ived  the articles the previous 
night spoke a w ord o r  tw o  to  h im  in E n glish . T h e  D u ty  P e tty  O fficer 
asked th e  3rd accused  in E n g lish  w here the forem an  was. T h e  3rd 
accused  replied , “  W h a t for  m a ster  ” . H a y w a rd  w as then  satisfied 
th at it w as the 3rd accu sed  to  w h om  the stolen  th ings w ere han ded  the 
previous n ight. T h e  3rd accu sed  w as th ereu p on  .taken to  the guard 
room  w here M anns a lso identified h im . T h e ev id en ce  o f H ayw ard  show s 
that before  the 3rd accu sed  u ttered  the w ords, "  W h a t for  m a ster  ” , h e  
had som e d ou bt in his m in d  as to  h is id en tity . T h e  M agistrate  does d o t  
seem  to  have g iven  his m in d  to  th is asp ect o f  th e m atter. N or has h e  
given  his m ind  to th e  ev iden ce o f  the 3rd accu sed . T h e  3rd accu sed  
said that he lived  at M oratuw a abou t tw o  m iles aw ay from  the scene 
o f  the robbery , that he w as em p loyed  at the ca m p  as a first grade m ason  
and w as in  rece ip t o f  a salary o f  R s . 160 a  m on th . H e  led  ev id en ce  t o  
prove that he had  h ith erto  borne a good  ch aracter. T o  m y  m in d  i t  
seem s im probab le  th at a t the age o f  45 the 3rd accused  w ou ld  h ave  
jo ined  th e 1st and 2nd  accused  w ho are h ard ly  ou t o f  th eir  teens in 
w aylay ing  peop le  and robbing  .them. I  am  inclin ed  to .th in k  that M anns 
and H ayw ard  are m istaken  ab ou t the id en tify  o f  the 3rd accu sed . I  
w ould  accord ing ly  set aside the con v iction  o f  the 3rd accused  and acqu it 
h im .

T he on ly  oth er question  is w hether the sen ten ce  that- the 1st and' 2nd- 
accused  should  receive six lashes each  is illegal. C ounsel for th e 2 n d  
accused  con tend ed  that th e accu sed  w ere con v ic ted  b y  th e  M ag istra te ’s  
C ou rt and th at for an o ffen ce under section  380 o f  the P en al C od e  a  
sen ten ce  o f  w hipp in g  can  be  im p osed  on ly  b y  the S u prem e C ou rt or- 
the D istrict C ourt. H e  relied  on section  7 (1) o f  the C orporal P u n ish m en t 
O rdinance (C ap. 17). I t  reads :

'' W h o e v e r  is con v icted  b y  th e S u p rem e C ourt o r  any D istr ic t  
C ourt o f  any o f  th e fo llow in g  offen ces m a y  be punished w ith  w h ip p in g .

In  this case th e  M agistrate , w ho w as also pn A d d ition a l D istr ict Ju d ge , 
assu m ed jurisd iction  u nd er section  152 (3 ) o f  th e C rim inal P rocedu re- 
C od e  and tried  the accused  su m m arily . ‘ T h e  question  arises w h eth er n o  
tried  the accused  ns M agistrate o r  as D istr ict  Ju dge. C onsiderable  lig h t 
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ia throw n on  the problem  b y  a consideration  o f  O rdinance N o. 8  o f 
1896 w hich  w as repealed by  the C rim inal P rocedure C ode, N o. 15 o f 1898, 
and replaced by  section  152 (8). T h e pream ble to  and the title o f the 
Ordinance show  that the ob je ct o f the O rdinance w as to enable cases 
triable b y  a D istrict C ourt to  be tried  sum m arily  by the D istrict Judge 
without the necessity  for a prelim inary inquiry and com m itm en t w hen 
a D istrict Court and P o lice  Court are presided over  b y  one and the 
sam e officer. T he reason for  the repeal o f the Ordinance seem s to  be 
that the legislature w as anxious that the D istrict C ourt should n ot try 
cases w ithout a  com m itta l and w ithout an indictm ent being presented 
by the A ttorney-G eneral.

In  an unnam ed case 1 L aw rie  A .C .J . said : —

"  T he O rdinance 8 o f 1896 dealt w ith the trial o f cases by a D istrict 
Court sum m arily  w ithou t a com m itta l for trial. T h e O rdinance w as 
repealed by  the N ew  C rim inal P rocedu re Code and the 152nd section  
o f  the cod e  deals w ith the trial o f  cases not on ly  by  a D istrict Court 
bu t also by  a P o lice  Court.

Instead o f  giving pow er to  the D istrict .C ourt to  try  w ithout co m 
m itm en t, the law  now  gives pow er to  the P o lice  M agistrates, w ho are 
also D istrict Judges, n ot on ly  to  try  sum m arily  cases h itherto .triable 
bv  a D istrict Court, bu t to  im pose D istrict Court sentences not as 
D istrict Judges bu t as P o lice  M agistrates ” .

In  T he K ing v . K u lan th aivelu  2 de Sam payo A .J . said : —

“  I t  has often  been  poin ted  ou t that w hat section  152 o f  the Crim inal 
P rocedure C ode does is to  enable a judicia l officer to hear a case sum m arily 
as P olice  M agistrate and n ot to  give jurisdiction  to the D istrict Judge 
w ithout a com m itta l and w ith out an indictm ent being presented by  
the A ttorney-G en eral ” .

T he question  I  have referred to is entirely conclu ded  by  these decisions 
w ith  w hich  I  m ust say w ith  the greatest respect, I  have no hesitation  in 
agreeing. T h ese  decisions given in 1899 and 1904 are reinforced by  the 
decisions o f  the subsequent 40 years. I  shall refer to  on ly  tw o o f them  
viz. : U subu L eb b e  v . Sopiya N ona 3 and M adar L eb b e  v . K iri Banda 4. 

In  th e  form er de S am payo said : —

“  M isleading language is often  em p loyed  to describe the nature 
o f  the proceed ings authorised by  section  152 (3). T h e  P o lice  M agis
trate, fo r  instance, is said to  act as D istrict Judge b u t this ds w holly  
incorrect. T h e  P o lice  M agistrate acts, and can on ly act as P olice 
M agistrate, the on ly  difference being that, being  also D istrict Judge, 
h e has pow er to  im pose  a sen tence w hich  ordinarily a D istrict Judge 
m a y  im pose

and in the latter case he said : —  ^

"  T h e fa ct to  b e  em phasized  is that the P o lice  M agistrate acts in all 
cases as. P o lice  M agistrate and in con form ity  w ith  the procedure laid 
dow n  for the trial o f  cases in the P o lice  C ourt ” .

" ’ 1 Koch’s Reports 19. * 1 C. W. R. 93.
* 1 Tambyah’s Reports 17. 4 IS N. L. R. 376.



J A Y K T I L E K E  3.—H. C. Fernando and M. Thambiraja. 8 1

C ounsel for  the respondent sou gh t to  fin d  su p p ort in  th e  d ecision  in 
N adar R ajah v . O opala  * w here D alton  J . dou bted  th e correctness o f  .the 
decisions iu U subu L eb b e  v . S op iya  N ona (supra) and M adar L e b b e  v . 
K iri Banda (supra) on  the grou nd that the provision s o f  O rdinance N o . 8 
o f  1896 appeared, to  h im  to  h ave been  re -en acted  in  section  152 (3). 
W ith  great respect 1 w ish to say I  can n ot agree w ith  that v iew . O rdinance 
N o. 8 o f  1896 expressly  provides th at th e officer w h o tries the case should  
d o  so in his ca p a city  as D istrict J u d ge. T h e  w ords ita licized  b y  m e 
do not appear in section  152 (3). N or is there an yth ing in the section  
w hich  indicates that the ju d ic ia l officer w ho tries the case sum m arily  
does so in his cap a city  as D istr ict Ju d ge . In d eed  the provision  th at he 
shall h a v e  the pow er to  im pose any  sen ten ce  w h ich  a D istrict C ourt 
has pow er to im pose  indicates th at he tries the case  as M agistrate. T he 
1st and 2n d  accused  w ere not, in m y  op in ion , co n v ic te d  b y  the D istrict 
Court and the sen ten ce o f  w hipping is th erefore illegal. I  can n ot a ccep t 
the view  presented by  cou n sel for the respon den t th at the sen ten ce  o f  
w hipping can  be supported  on  the grou nd that the M agistrate had  the 
pow er to  im pose any  sen ten ce  w hich  a D istr ict C ou rt can  im pose , fo r  the 
reason that section  7 (1) o f  the C orporal P u n ish m en t O rdinance is clear 
beyond m istake on  the poin t. I f  en acts th at a  sen ten ce  o f  w hipping 
can  be im posed w here a person  is co n v ic te d  b y  a D istrict Court. T he 
1st and 2nd  accused  w ere c learly  n ot co n v ic te d  by  the D istrict C ourt. 
F or  these reasons I  w ould  set aside the sen ten ce  o f  w hipping. The 
sen ten ces o f  im prisonm en t w ill stand.

S en te n c e  o f  w hipping s e t  aside.


